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Who I am – an Orlando attorney with Wean & Malchow, P.A. I have practiced law for
40 years and lived to tell the tale. I usually represent community associations.
I am a Florida Supreme Court certified Circuit Civil Court Mediator. I also volunteer
extensively to work with animals, including with my own approved therapy dog, Zoey.

I am an experienced photographer and for the past 7+ years I have taken photos of
2000+ homeless animals at several Central Florida public animal shelters.

I am Co-founder of “Pawsitive Shelter Photography, Inc.”
Our organization has photographed over 22,000 shelter pets to help them find homes.

Since its Friday at 3:00 pm I’m
going to try to keep you awake and
interested using some of my photos
in this Powerpoint. I hope you
enjoy them.

All photos were taken with either
a Nikon D700 and a 24-70mm F2.8
lens or an Olympus O-MD E-M1
Mark II and a 12-100mm F4 lens.

1. Preemption Are all politics still local?
Whether it was Thomas P. “Tip” O’Neill or Byron Price who first used the
expression, the saying goes that “all politics are local.”
But is that still true in light of the current use of the legal doctrine of
preemption as a legislative strategy?

As defined by Professor Richard Briffault of Columbia Law School, “the new preemption” is the
use of legislative enactments to remove existing substantive areas from the jurisdiction of local
authorities and to prevent future areas from coming within their reach, even in the absence of
any conflicting regulatory scheme. It is also characterized by the adoption of measures to punish
local authorities and local governments who take action in violation of the preemption measures.

This strategy fits into the playbook of conservative think-tanks like the American Legislative
Exchange Counsel (ALEC) and American City Council Exchange (ACCE), which are seeking to
consolidate their hold on state governments throughout the country. ALEC currently claims 25%
of all state legislators are members of ALEC. One representative publication of ACCE is
“Federalism, Dillon Rule and Home Rule,” which rationalizes the new preemption strategy.

“The Dillon Rule,”
from the Iowa
Supreme Court
Justice who wrote
the 1869 decision,
holds that local
governments only
have the authority
expressly delegated
to them and that in
the absence of an
express delegation,
there is no
presumption of an
implied delegation
of authority to a
local government.

Out of pure expediency, the Dillon Rule is no longer the
majority rule, and it is not the rule in Florida following postWWII changes to the Florida Constitution. The City of Boca
Raton v. The State of Florida. Now a locality can act on its
own as long as the action is for a valid municipal purpose
– as determined by the state legislature.

There are three models of local governments….
For our purposes they are called the Statutory, Legislative and
Constitutional models. Each has a different degree of autonomy.
a lotthe
of local
work to
The greater the autonomy the There
harder it is
is still
to preempt
government’s authority.
1. Statutory = non-charter counties and
municipalities created entirely by statute
and granted the authority to act on behalf
of its citizens by enabling legislation.
2. Legislative = chartered entities created
per Article VIII, Section 6(e) of the
Florida Constitution. This permits the
charter to set forth the powers, duties and
responsibilities of the chartered entity, but
the charter still requires state approval, so
the entity is not a constitutional actor.
3. Constitutional = where local authority
is written into the state constitution and is
self-actuating. This type of local
government does not exist in Florida.

do…

Following the use of preemption by the
tobacco industry with great success in
the 1980s, others have adopted this
strategy, so that preemption has now
been used or attempted in the following
other areas:

fire sprinkler systems
fracking
nutrition and soda
toys in fast food meals
posting caloric information
firearm regulations
mandatory paid sick days &
minimum wages
decriminalizing pot
banning pot
banning plastic bags
protections for LGBT workers
regulating e-cigarettes
regulating tobacco use
land use regulations
undocumented immigrant protections
regulating factory farms
prohibiting police drones
regulating local airports
creating local broadband service
anti-GMO policies
other civil rights protections

In Florida, the Legislature can adopt bills to preempt the authority of either a charter or non-charter
local government. This year (2019) alone, the following preemption bills have been put forth:
SB 1698 – HB 1273 - a joint resolution for a constitutional amendment that would require a two-thirds
vote of each chamber of the Legislature to preempt an area not already preempted to the Legislature by
the Florida Constitution.
CS/CS/CS/HB3 preempting the licensing of
all occupations and jobs,
including any associated
fees

CS/CS/SB588 - preempting
the right to regulate all
aspects of over-the-counter
proprietary drugs and
cosmetics, including a
$25,000 fine for violations,
plus attorney’s fees, and
including “the establishment
of requirements for alternate
generated power sources,
including transfer switches.”

PCS for HB847 - preempts
the “regulation of conditions
of employment.”

HB1748 - any local regulation of a
business or occupation must be
justified as being for the public
welfare and having been formulated
using the least costly and restrictive
methods possible. Adoption requires a
2/3 vote of the local governing body
and the regulation sunsets after 2 years.

HB 771 (Enrolled) and on
its way to the Governor –
a moratorium until
7/1/2024 on local
regulation of single use
plastic straws + a study on
the non-environmental
impacts on the issue.

Remember that the aggressive use of preemption
does not mean that there will be a conflicting
regulatory scheme to replace a preempted local
regulation. Instead the state may intend no
regulation at all. So the use of preemption
may be a way to deregulate rather than to regulate
a substantive area.

Also, the preemption statute
may include very punitive
measures, including criminal
penalties and substantial fines
and loss of office for anyone
who violates the provisions of
the preemption statute.
Meeoow!

2. Preemption in local animal cases.

The Puppy Mill
Dilemma – an
estimated 90% of retail
pet store animal
inventory comes from
large-scale breeding
operations. Starting
with Albuquerque,
New Mexico in 2006
and in Flagler Beach,
Florida in 2009, the
number of local
jurisdictions that now
regulate or ban puppy
mill sales in retail
outlets exceeds 300
nationwide, including
62 in Florida plus the
States of California
and Maryland.

However, two states, Ohio and Arizona, have
gone the opposite way and have adopted state
preemption of local bans on the regulation on
puppy mill sales, along with tighter sale
regulation of puppy mill sales.
The problem is that the state regulation – at least
in Ohio – is tied directly to USDA inspection and
enforcement of its own rules regulating breeders,
under the federal Animal Welfare Act of 1966.

USDA enforcement has never been very good,
and starting approximately two years ago the
federal government removed information about
its enforcement efforts from its websites, so
that the State of Ohio has no effective way to
determine whether a seller is in compliance
with the USDA requirements. This essentially
debilitates the State of Ohio’s enforcement
program, leaving no other recourse to buyers of
pets within that state.

Most of the areas in which Florida’s local
governments regulate human / animal
interactions are traditional uses of local police
powers – for the health and welfare of the local
populace – and are unlikely to face a threat of
preemption, unless it occurs as a result of the
passage of on overbroad bill. Then the
unintended consequences will likely ensnare
nearly everyone.

Florida is unique
in that s. 767.14, Fla.
Stat. prohibits
enactment of dog
breed specific
ordinances after
October 1, 1990.
The same statute
allows local
ordinances on
dangerous dogs
to be more restrictive
than the state statute.

But unless and until that
occurs, local governments are
free to regulate such
traditional matters as:
- The number of animals that
may be kept.
- The size of animals that
may be kept.
- The amount of noise they
make an over a given
period of time.
- The type of animal(s) being
kept.

Four (4) specific types of animal-related local ordinances for discussion

A. Dangerous Animal and Other
Public Safety and Welfare
Regulations. Usually found in
Chapters 828 and 767, Fla. Stat.,
though there are other statutes as
well. Section 828.03, Fla. Stat.
permits any local animal control
officer or an animal welfare
agency employee approved by the
local mayor to act to investigate
violations of any statute intended
to protect animal and/or children,
including dangerous dog and feral
cat cases. In such cases due
process attaches when and if the
locality is taking action that may
result in substantive rights
being affected.

Section 509.233, Fla. Stat. is a valid
exercise of local police power granted by
the state to any interested local
jurisdiction to permit “dining with
doggies.” Although the local ordinance is
to be placed in the land development
code, the statute expressly makes it an
exercise of local police power. Among
other things a local establishment must:
-Have outdoor seating for patrons but
preventing dogs from accessing tables
and chairs;
-Meet hygiene requirements for servers
who may come into contact with
patrons’ dogs;
-Require that dogs be leashed while on
restaurant grounds;
-Have outdoor sanitary facilities for
patrons and their dogs in the event of
an accident;
-Post rules including diagrams for proper
ingress and egress of dog and owner;
and
-Have a means for lodging complaints
with both local and state authorities.

Four (4) specific types of animal-related local ordinances for discussion
B. Zoning and Other Land Use
Restrictions. Land use issues are
traditionally left to locals, although
the process currently in use under
Chapter 163, Fla. Stat. gives the
State of Florida a well-defined
role in significant future
land use decisions. The
reliance on land use codes for
animal-related measures is
often a mistake, because they
tend to ignore practical animal
welfare issues and focus
solely on the land use
aspects of the matter.
Orange County’s two
failed attempts to enact a
chicken ordinance are a
case in point. Both draft
ordinances failed to
consider the animal
control aspects of having
backyard chickens
throughout the county.

Another Orange
County example
involves the use of its
zoning ordinance to
regulate commercial
and noncommercial
kennels, rather than
its animal ordinance.
The upshot is that it
is nearly impossible,
without a tax audit to
prove whether a
kennel is commercial,
and noncommercial
kennels have no
standard of care and
no animal welfare
requirements except
that they can not
become a nuisance.

As a direct result of
its poor regulatory
scheme, Orange
County is plagued
with backyard
breeders who
regularly produce illand over-bred
animals that flood the
public animal shelter
shortly after breeding
season each year.

Four (4) specific types of animal-related local ordinances for discussion
C. Animal Welfare
Regulations. So far the
cases that have been
decided on the subject
have upheld the legality
of local bans on the sale
of puppy mill dogs and
cats in local retail outlets.
In addition, in Florida
there are over 100 local
jurisdictions that regulate
– most banning – the
presence of great apes
within the various
local jurisdictions.

This is a rather curious
phenomenon since it is
very likely that Article
IV, Section 9 vests
exclusive authority
over such animals in
the Florida Fish and
Wildlife Conservation
Commission.

Four (4) specific types of animal-related local ordinances for discussion

D. Use and Keeping of
Animals as Property. The
ability of local governments to
deal with pets and companion
animals as personal property is
illustrated by the case of Bar
Harbour Village v. Welsh, 879
So.2d 1265 (Fla. 3rd DCA 2004)
in which a dog owner was told
he had to divest himself of
some of his four dogs after a
new ordinance was passed
limiting the number of dogs a
household could henceforth
possess, despite the absence of
a finding that his dogs had been
a nuisance.

Conclusion

It its publication “Federalism, Dillon Rule and Home Rule” the ACCE argues that the Dillon Rule
continues to be the better policy and that aggregation of power at the state level is preferable to
permitting local governments to regulate diverse policy matters. The ACCE believes state preemption
prevents both local corruption opportunities and the arbitrary application of local police power on select
issues according to the whim of local officials…

… However, the ACCE position ignores the fact that the exact same problems – corruption and
arbitrariness – can and do occur when the state acts via the use of preemption. The position of
ACCE and ALEC is preferable to their constituency because the each state legislature is a
well-defined target and easier to “capture” than attempting to counter many local grass-roots
jurisdictions taking diverse actions…

. . . An editorial and opinions running in both the Orlando Sentinel and Sun Sentinel during the last
week of the 2019 Florida Legislative session also pointed out the erosion of home rule in many areas,
such as gun control, short-term rentals and communications infrastructure.
The editorial made specific note of the convenience preemption affords to special interests, allowing
them to focus on a small and centralized body, rather than multiple and diverse local governments.
Logically, the convenience is even greater when state government is controlled by a single party. . .

… American Prospect Magazine quoted RJ Reynolds as stating, “[s]tate laws which preempt local
anti-tobacco ordinances are the most effective means to counter local challenges.” In light of this
plain statement of today’s reality, Tip O’Neill would probably modify his old saw to say that
“All politics are local – until preempted by the state.”
Given the nature of local human / animal ordinances permitted by Florida law, it is likely
(absent an overbroad preemptive statute, such as one that preempts all “occupations and
professions” and has far-reaching unintended consequences) that efforts to recapture retail sales in
pet stores will be a “next front” of the new preemption legislative strategy. Indeed, according to the
HSUS Petland has or has tried to introduce retail pet store preemption bills in at least
ten (10) states this year, Florida included.

Zoey (9) – Orlando dog park,
unwanted by owner – approved & working
therapy dog

Ziggy (14) - Osceola Animal
Services

Bella (7) – Jackson, MS
rescue

Thank you for your attention.

