
On October 1, 2018, the recent changes to 
Chapter 712, the Marketable Record Title 
Act (“MRTA”), along with changes to 
Chapter 720, Part II and 720.3022, F.S. 
went into effect.  Under the amended Sec-
tions 712.05 and 720.3032, F.S., an Assn 
may now extend its restrictions by re-
cording a notice of preservation in the 
public records, or by recording an amend-
ment to the governing documents indexed 
under the legal name of the 
Assn. Additionally, Section 
720.303(2)(e), F.S. as 
amended, requires an annual 
“consideration” by the board 
to determine whether it needs 
to take any action to avoid extinguish-
ment of the restrictions under MRTA. 
This consideration must be taken every 
year at the first board meeting after the 
organizational meeting even if the restric-
tions are not within the 30 year time pe-
riod for expiration.  
 
Section 720.3032, F.S., provides the stan-
dard Notice form to be used to preserve 
the covenants, including (1) legal name of 
the Assn, (2) mailing and physical ad-
dress, (3) names of the subdivision plats 
or the common name of the community, 
(4) management company contact infor-
mation, and (5) list of governing docu-
ments and recording information of the 
instruments to be preserved.  The Notice 
must be signed, notarized, and recorded 
in the official records, and a copy must be 

included as part of the next notice of 
meeting or other mailing sent to all mem-
bers. 
 
If the restrictions do expire, the Assn 
must “revitalize” the governing docu-
ments according to Part III of Chapter 
720, F.S.  This process is significantly 
more time consuming and requires the 
Assn to establish a committee to deliver 

the full text of the governing 
documents to be revitalized, ob-
tain approval of at least a major-
ity of the affected parcel owners 
(either at a meeting or by written 

consent) and submit the original govern-
ing documents, any amendments, the arti-
cles of incorporation, bylaws, and a 
graphic depiction of the property to be 
governed by the revived declaration to 
the Department of Economic Opportunity 
(“DEO”) for review and approval.  Im-
portant to note, the documents submitted 
to the DEO cannot be more restrictive 
than the governing documents to be re-
vived, meaning that they may not include 
or incorporate any changes made 
(including amendments) outside of the 
30-year “life” of the restrictions.   
 
Given the new requirement for an annual 
review, an Assn can easily keep track of 
the MRTA deadline and ensure the pres-
ervation of its restrictions for many 30 
years to come. 
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RECENT  
CASES 

 
 The appellate 

court found 
that Assn 
failed to pro-
vide proce-
dural due 
process to an 
owner by not 
including in its 
notices the 
exact fine to 
be imposed 
against owner 
for non compli-
ance . 

 
  Appellate 

court found 
that Assn was 
not entitled to 
injunctive re-
lief and attor-
ney’s fees 
when trial 
court found 
power of at-
torney de-
manded by 
Assn exceeded 
its  authority. 

THE INFORMA-
TION GIVEN IS 

SUMMARY IN NA-
TURE, FOR  

EDUCATIONAL  
PURPOSES. IT IS 

NOT INTENDED AS 
SPECIFIC OR DE-

TAILED LEGAL 
ADVICE. ALWAYS 
SEEK INDEPEND-
ENT LEGAL COUN-
SEL FOR ADVICE 

ON YOUR UNIQUE 
SITUATION. 
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In JBJC Investments, LLC vs. Carriage Pointe Community Association, Inc., 26 Fla. L. Weekly 
Supp. 345b (Fla. 13th Jud. Cir., Appellate), Assn filed suit against Owner because Owner failed or re-
fused to execute a power of attorney to Assn. The power of attorney would have allowed Assn to evict 
Owner’s tenants for rule violations in the event Owner was unable or unwilling to do so.  Under the 
terms of the Declaration, Owner was required to provide Assn with a power of attorney allowing it to 
evict any tenant not complying with the community’s declaration and rules. Under the declaration, 
homeowners could lease their homes under certain restrictions. In the trial court, Owner argued that 
the power of attorney exceeded Assn’s legal authority to evict, and the trial court agreed.  Despite this 
determination, however, judgment was entered in favor of Assn. On appeal, Owner argued that the 
trial court’s conclusion as to the invalidity of the power of attorney precluded injunctive relief.  On ap-
peal, the appellate court noted that once the trial court found Assn’s existing power of attorney was 
overbroad and contrary to law, its work was complete and judgment should have been entered in fa-
vor of homeowner. The appellate court reversed the trial court’s order, including the award of attor-
neys’ fees to Assn. The appellate court further granted fees to homeowner and remanded the case to 
the trial court to establish the amount of fees to be awarded. 

 In Hernandez vs. Windmill Village by the Sea Condominium No. 1 Association, Inc., 26 Fla. L. 
Weekly Supp. 355a (Fla. 19th Jud. Cir., Appellate), Assn consisted of RV lots with mobile homes and 
with lots having docks in the Indian River.  Per the Assn’s Rules, owners were required to supply proof 
of liability insurance showing coverage for the dock on an annual basis.  Plaintiff’s lot had a dock and 
was subject to this rule. On January 9, 2014, Assn sent a letter to all dock owners stating that proof of 
insurance was due no later than February 28, 2014.  Five and a half months later, on May 22, 2014, 
Assn sent a second letter to owner, informing her that she had not complied and her continued noncom-
pliance would result in a fine based on an attached fee schedule. The letter allowed 14 more days for 
owner to provide proof of insurance and if she did not, the fine would be imposed on the 15th day. It 
also notified her that she was entitled to request a hearing with the Grievance Committee; however, she 
took no action. On June 6, 2014, Assn began assessing a $30.00 per day fine. On August 25, 2014, the 
fine reach $1,000.00, the maximum allowable fine under the statute, so Assn again notified her by letter 
and requested payment. On November 3, 2015, Assn filed a complaint for damages and attorney’s fees 
and owner filed a counterclaim for failing to process her tenant’s application.  After a non-jury trial, the 
trial court entered a final judgment in favor of Assn for $1,000 plus court costs of $195.00 on the dam-
ages issue. On appeal, Owner argued that Assn denied her procedural due process in levying the fine.  
The appellate court noted that the statute gives Assn the ability to assess a fine for failure to provide 
proof of liability insurance for the dock, which is required by the rules and regulations. Assn’s initial letter 
did not mention a fine. Assn’s second letter supposedly included a fine schedule but did not state the 
fine amount if owner failed to comply. The fine schedule did not show the exact fine amount for failure to 
provide insurance. Consequently, Owner did not receive proper notice of her fine, as she had no way of 
knowing what fine amount would be imposed since her offense was not listed on the fine schedule.  The 
appellate court reversed the trial court and concluded that Owner was not given proper notice and op-
portunity to be heard as required by the statute.  The appellate court also awarded fees to Owner. 

 


