
Last month, we stepped through the proce-
dure for Boards to begin the enforcement 
process for covenant enforcement matters. 
What happens if after the appropriate notices 
are sent, the violation has not been cor-
rected?  
 
For condos, the answer lies in the provisions 
of Section 718.1255, Fla. Stat.  Under this 
section, the Association must participate in 
mandatory nonbinding arbitration to resolve 
any existing dispute, including covenant en-
forcement issues, prior to filing any court ac-
tion against an owner. Arbitration is required 
for any dispute that involves the au-
thority of the Board under its governing 
documents or Chapter 718, Fla. Stat. 
to (1) require any owner to take any 
action or not to take any action involv-
ing the owner’s unit or appurtenances 
thereto; and (2) alter or add to a com-
mon area or element.  Arbitration is 
also required for any dispute that entails the 
failure of the Association to properly conduct 
elections, give adequate notice of meetings 
or other actions, properly conduct meetings,  
allow inspection of the official records and a 
plan of termination.  Excluded from the defini-
tion of a dispute and therefore from arbitration 
is any disagreement that primarily involves 
title to a unit or the common elements, war-
ranty issues, the imposition or collection of 
fees or assessments, tenant issues, breaches 
of fiduciary duty or claims against the Asso-
ciation for failure to maintain the common 
elements or condominium property.   
 
In arbitration, the Association files a Petition 
before the Division of Florida Condominiums, 
and an arbitrator, after accepting jurisdiction 
of the dispute, reviews the petition and re-
sponses by the parties, gathers evidence, 
conducts a hearing and then renders a writ-

ten decision approximately 30 days after the 
hearing. This decision is final if the parties 
agree to be bound by the decision or the de-
cision is not appealed.  The arbitrator can 
award costs and attorneys fees to the prevail-
ing party.  The arbitrator’s decision is also 
enforceable in the Courts.   
 
For HOAs, the next step is found in Section 
720.311, Fla. Stat. The Association must par-
ticipate in mandatory binding mediation.  If a 
party fails to attend mediation, that party is 
not entitled to recover attorneys fees even if 
the party prevails in a subsequent court ac-

tion.  Unlike arbitration, the Asso-
ciation and the owner attempt to 
negotiate an agreement. The writ-
ten agreement will outline points 
including the steps that the owner 
must take to correct the violation, 
the time frame to correct the viola-

tion, reimbursement to the Association of any 
costs and attorneys fees and consequences 
if the owner does not comply with the agree-
ment.  Although the agreement itself is not 
confidential, any discussions or statements 
made in the mediation process are confiden-
tial. The settlement agreement is enforceable 
in the Courts. In the event that mediation is 
not successful in resolving the dispute, either 
party can proceed with the filing of a court 
action.  
 
In addition to these proceedings, Boards can 
impose fines or suspensions of use rights 
and voting rights after proper notice and 
hearing against owners who do not comply 
with the governing documents or statutes.  
 
Boards need to utilize these available reme-
dies to obtain compliance and to establish a 
strong precedent of consistent enforcement.  
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RECENT  
CASES 

 
 The appellate 

court found 
that owner’s 
complaint 
which included 
claims for 
breaches of 
fiduciary duty 
was a deriva-
tive action and 
owner failed 
to comply with 
presuit proce-
dures, result-
ing in dismissal 
of  owner’s 
complaint. 

 
  Appellate 

court found 
that the condo-
minium act en-
compasses 
both airspace 
and portions 
of airspace 
and that the 
definition of 
“land” in-
cludes air-
space lying 
above such 
surface.   

THE INFORMA-
TION GIVEN IS 

SUMMARY IN NA-
TURE, FOR  

EDUCATIONAL  
PURPOSES. IT IS 

NOT INTENDED AS 
SPECIFIC OR DE-

TAILED LEGAL 
ADVICE. ALWAYS 
SEEK INDEPEND-
ENT LEGAL COUN-
SEL FOR ADVICE 

ON YOUR UNIQUE 
SITUATION. 
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In Sterling Breeze Owners’ Association, Inc., vs. New Sterling Resorts, LLC, et al., 43 Fla. L. 
Weekly D2040c (Fla. 1st DCA, September 5, 2018) assn brought declaratory, quiet title, and unjust en-
richment claims against the owner of commercial space on the ground floor of the condominium build-
ing. Assn alleged that company’s 4 ground-floor commercial parcels could not be held in fee simple 
outside of the condominium form of ownership. Assn sought to oust company from the building and to 
have its property transferred to assn and its members. Assn also asserted a claim for unjust enrich-
ment because company failed to pay its share of utilities and other expenses in the building. The trial 
court granted company’s motion for summary judgment on the declaratory and quiet title claims, how-
ever it ruled for assn on the unjust enrichment claim. On appeal, the court noted that the declaration of 
condominium provided that the building included 145 residential units and common elements, which 
were part of the condominium and 4 ground-floor “associated commercial parcels” (ACP’s) which 
were not part of the condominium. The ACP’s owner would “maintain at its cost and expense the inte-
rior of the ACP’s and pay for all expenses for services including, utilities. Six years later, assn sought 
to nullify the declaration’s reservation of the ACP’s. Assn argued that common law does not allow air 
space to be owned in fee simple separate and apart from the ground surface. The appellate court dis-
agreed and noted that the condominium act encompasses both airspace and portions of airspace and 
that the definition of “Land” in the condominium act includes “airspace lying above. . . . such surface.”  
The appellate court therefore affirmed the trial court’s granting of summary judgment in favor of com-
pany. However, the appellate court reversed the unjust enrichment award in favor of assn since the 
declaration specifically addressed how expenses of ACP’s were to be paid. 

 In Iezzie Family Limited Partnership vs. Edgewater Beach Owners Association, Inc., 43 Fla. L. 
Weekly D1758a (Fla. 1st DCA, August 1, 2018) owner filed a 27 count complaint against assn and  7 
current and former directors seeking both equitable and legal relief. Owner argued that assn and its di-
rectors owed a fiduciary duty to the condominium unit owners.  Owner alleged that assn and directors 
acted improperly and breached their fiduciary duties, resulting in illegal expenditures and assessments, 
and losses of association funds. The trial court dismissed owner’s complaint finding that the claims were 
derivative and owner did not comply with derivative pre-suit requirements. On appeal, owner argued 
that its actions were brought under a statute specific to condominiums, outside of the purview of deriva-
tive procedures. On appeal, the appellate court stated that a “. . . . derivative suit has been defined as 
an action in which a stockholder seeks to enforce a right of action existing in the corporation; the injury 
sustained by the stockholder bringing such suit is basically the same as the injury sustained by other 
stockholders in the corporation.”  Owner admitted that its claims fit within the definition of a derivative 
action but he had not brought his case under the derivative statute, and therefore was not subject to its 
presuit notice requirements. The appellate court noted that plaintiffs may not decide that they are or are 
not subject to statutory requirements merely by labeling their allegations in an effort to avoid them.  The 
appellate court reviewed the applicability of section 617.07401, Fla. Stat., which provides for certain 
pre-suit procedures for members to bring a derivative claim and found that the owner failed to comply 
with these requirements. The appellate court further found that the owner’s claimed injuries were not 
distinct from any other unit owner, and was seeking legal damages for his exclusive benefit.  Thus, 
owner’s claims were derivative and the trial court did not error in dismissing owner’s complaint for failing 
to comply with the presuit requirements of section 617.07401, Fla. Stat. 

 


