
In this issue, we will go over the last bit of 
changes that will go into effect on October 1, 
2018.  Chapter 712, Fla. Stat, the Marketable 
Record Title Act or MRTA and Chapter 720 
Fla. Stat., were revised as it relates to the 
process of preserving or revitalizing restric-
tions.  The principal purpose of MRTA is to 
eliminate older claims against title 
defects that go beyond 30 years from 
the date of the root of title.  MRTA 
does apply to homeowner association 
restrictions and can extinguish the 
covenants and restrictions if the Board 
does not vote to extend the restric-
tions prior to the expiration of the re-
strictions.  The key date for calculating 
the 30 year period is the date of the recording 
of the original Declaration of Covenants, Con-
ditions and Restrictions.   
 
Section 720.303(2), Fla. Stat., was amended 
to require that the Board at the first regular 
board meeting after the annual membership 
meeting consider the need to file a notice to 
preserve the restrictions from being extin-
guished under MRTA and to direct the appro-
priate officer to file the required notice. Sec-
tion 720.3032, Fla. Stat. contains the sum-
mary form to be used.  Due to this change, 
the Board must conduct an annual review of 
the restrictions whether or not the restrictions 
are close to expiring or the Board has already 
filed the notice of preservation.   
 
As to the filing of the Notice to Preserve, 
Chapter 712, Fla. Stat., now provides a prop-
erty owners association with a couple of op-
tions to preserve the restrictions.  The first 
option is to file a written notice in accordance 
with Section 712.06.  The second option is to 
prepare a summary notice in accordance with 
Section 720.3032(2), Fla. Stat., or an amend-
ment to a covenant or restriction that is in-

dexed under the legal name of the property 
owners’ association and references the re-
cording information of the covenant or restric-
tion to be preserved.   
 
Also included are changes to the definitions 

under MRTA.  The term 
“homeowners association” has 
been changed throughout the 
Act to “property owners’ associa-
tion.”  A “property owners’ asso-
ciation” consists of a homeown-
ers association as defined under 
Section 720.301, Fla. Stat., a 
corporation or other entity re-
sponsible for the operation of the 

property in which the voting membership is 
made up of owners of the property or their 
agents, or a combination thereof, and in 
which membership is mandatory, or an asso-
ciation of parcel owners that is authorized to 
enforce a community covenant or restriction 
that is imposed on the parcels.  A new defini-
tion was created for “community covenant 
and restriction,” which means any agreement 
or limitation contained in a document re-
corded in the public records of the county in 
which a parcel is located that (1) subjects the 
parcel to any use restriction that may be en-
forced by a property owners’ association; or 
(2) authorizes a property owners’ association 
to impose a charge or assessment against 
the parcel or parcel owner. The definition of 
the term “parcel” was also changed to mean 
any real property whether residential or not 
that is subject to any covenant or restriction 
of a property owners’ association.    
 
The last change to Chapter 712, Fla. Stat. 
was to create a process to revitalize the re-
strictions for property not governed by a 
homeowners association. 
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RECENT  
CASES 

 
 Provision in 

declaration 
that generally 
spoke to al-
terations was 
broad enough 
to encompass 
material al-
terations and 
Board vote 
was only re-
quired to 
change lobby 
flooring. 

 
 Owner was not 

found to be 
prevailing 
party entitled 
to attorneys 
fees after vol-
untary dis-
missal filed by 
Association in 
lien foreclo-
sure due to 
owner  making 
substantial 
payment after 
the filing of 
case but be-
fore dismissal.  

THE INFORMA-
TION GIVEN IS 

SUMMARY IN NA-
TURE, FOR  

EDUCATIONAL  
PURPOSES. IT IS 

NOT INTENDED AS 
SPECIFIC OR DE-

TAILED LEGAL 
ADVICE. ALWAYS 
SEEK INDEPEND-
ENT LEGAL COUN-
SEL FOR ADVICE 

ON YOUR UNIQUE 
SITUATION. 
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In Miller vs. Highland Woods Homeowners Association, Inc., 26 Fla. L. Weekly Supp. 76a (Fla. 6th Judicial 
Cir. (Appellate), March 27, 2018) owner appealed an order denying him an award of attorneys’ fees and costs 
in a lien foreclosure action brought by association against owner.  Owner argued he was the “prevailing party” 
for an award of attorneys’ fees.  Association filed a two count complaint to foreclose a lien for unpaid assess-
ments.  Before trial, association dismissed the complaint after owner paid a substantial portion of the amounts 
claimed due from owner by association.  Owner then claimed to be the prevailing party and filed a motion for 
fees.  The trial court denied owner’s motion for fees.  On appeal, the appellate court noted that when a plaintiff 
voluntarily dismisses its action, the defendant is generally considered the prevailing party.  However, this gen-
eral rule does not apply without exception.  Here, the trial court found that owner paid a substantial part of the 
assessments sought by association after the action was filed but before association voluntarily dismissed it.  
Thus, owners were not the prevailing party for purposes of an award of fees.  As such, the appellate court af-
firmed the trial court’s denial of prevailing party fees to owner. 

 In Lenzi vs. The Regency Tower Association, Inc., 43 Fla. L. Weekly D1397a (Fla. 4th DCA, June 20, 2018) 
condominium board of directors voted to alter the flooring in the lobby from Carrara marble to ceramic tile.  
Owner filed a petition for mandatory non-binding arbitration attempting to overturn the board’s decision.  Owner 
argued that because the Declaration did not include a separate provision detailing the procedure for approving 
“material” alterations, Section 718.113(2)(a), Fla.Stat. (2016) precluded association from unilaterally making this 
material alteration.  Section 718.113(2)(a)  Fla. Stat. provides that if a declaration “does not specify the procedure 
for approval of material alterations or substantial additions, 75 percent of the total voting interests of association 
must approve the alterations or additions.”  Association filed a motion to dismiss the arbitration action.  Associa-
tion explained that the Declaration was not silent since Article XIX, titled “Right of Association to Alter and Im-
prove Property and Assessment Therefor” stated that association had the power to make “such alterations or im-
provements to the COMMON PROPERTY” with only the approval of the board.  The arbitrator agreed with Asso-
ciation and held that the phrase “such alterations or improvements” was broad and encompassed material altera-
tions.  Owner then filed a petition for trial de novo in the trial court.  In response, association filed a motion for 
judgment on the pleadings, again arguing that the complaint failed to state a cause of action.  The trial court 
granted this motion, and entered final judgment in favor of Association.  On appeal to the Fourth District Court of 
Appeal, the appellate court noted that “a trial court’s interpretation of a condominium’s declaration is . . . reviewed 
de novo.”  Furthermore, the appellate court noted that it was undisputed that the lobby is a common element of 
the condominium, and that replacing the flooring as proposed was a material alteration.  Section 718.113(2)(a) , 
Fla. Stat. states that “there shall be no material alteration or substantial additions to the common elements or to 
real property which is association property, except in a manner provided in the declaration as originally recorded 
or as amended under the procedures provided therein.”  The issue before the appellate court was whether Article 
XIX of the Declaration “specifies a procedure” Association must follow to make “material” alterations to the com-
mon property.”  Association argued, and the trial court held, that the term “such alterations or improvements” in 
the Declaration should be construed as covering both ordinary and material alterations or improvements.  Under 
this construction, only board approval is required.  The appellate court held in another case that unless they are 
defined, “terms ‘should be given their plain and unambiguous meaning as understood by the “man-on-the-street.” 
In the instant case, owner essentially asked the court to arbitrarily limit the scope of the word “alterations,” con-
verting it to mean only “nonmaterial alterations.”  The appellate court declined such an interpretation and affirmed 
the decision of the trial court. 

 


