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HOAS AND SHORT TERM RENTALS PART III

RECENT
CASES

>>>>>Continued from last month

 Association
was not a prevailing party in
litigation
where owner
was in the
process of
bringing property into compliance and
HOA chose not
to wait. A lawsuit can not be
filed just to
achieve prevailing party
status.
 A case is not
made moot just
because owners paid assessments to avoid
a foreclosure
action. They
may still seek a
refund if they
are challenging the basis
for the assessment.

It is also necessary to decide whether to
give your Board the ability to screen and
approve prospective tenants. This is
most helpful in enforcing any rental restrictions, including a restriction on short term and transient short-term rentals. We
suggest adding language
that also permits the Board
to charge the prospective
applicant the actual cost of
screening and permits the
Board to ask for and receive information
as part of the screening process. This
would expressly permit a criminal background check and perhaps a credit
check. Also, should the Board desire to
consider adopting a rental cap, i.e. a limit
on the number of homes that may be
rented at any one time, the Board would
have the power to screen and approve
rentals in order for that cap to be effectively enforced.
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If the Board feels that the members may
be reluctant to give it the authority to
screen and approve tenants at the present time then consider an alternative,
i.e. to propose an amendment that would
reduce the number of owners required to
give the Board screening power in the
future. In this way, if the Legislature acts
to adopt restrictions on the ability of an
HOA to regulate short-term rentals the
Board could propose an amendment that
actuates the Board's screening authority
and seek approval from the reduced con-

sensus. The proposed legislative action
will be known by early fall and not effective before July 1, 2019 so there is time
to take another membership vote to activate Board screening authority before
then.
Another proposal is a
blanket proposal that
provides that all amendments to the governing
documents, regardless
of content, become effective immediately
upon passage, and the effectiveness of
the amendment can not deferred based
on a negative vote of a member or a
member's failure to vote on the proposed
amendment. This was the approach
taken in the proposed changes in HB 841
and it is the approach used in the Condominium Act. Hence the purpose of this
amendment is to try to defeat such an
attempt in the future. To this proposal
we suggest adding a clear statement of
intent, indicating that the members intend
to preserve their important property right
to have a stable residential neighborhood
occupied by long-term residents, which
was (hopefully) the original development
scheme.
It is necessary for the Board to review
these options and any others that come
to mind, make a decision on which ones
are appropriate for the community and
then have the amendments drafted and
placed before the membership for a vote
as soon as possible.
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Community Counsel
In Northton Grove Homeowners Association, Inc., vs. Shelton, 25 Fla. L. Weekly Supp. 377b (13th Jud. Cir., April 21,
2016) Association filed a covenant enforcement action against Owner to require Owner to “...restore his lawn and maintain the Property so as to bring it into compliance with the requirements of the Declaration...” and to award a judgment for
costs incurred by Association in bringing the lawsuit. At the summary judgment hearing, Association conceded that the
lawn was then in compliance and had been since the spring of 2015. However, Association did not concede that Owner
prevailed in this action, so the hearing went forward. The court found that the lawn was in disrepair for many years prior
to the lawsuit being filed. However, Owner had and was attempting to restore the lawn prior to suit being filed on July 17,
2015. The court found that Association was not willing to wait for the progress of owner’s efforts and the suit was filed.
The court however found that a lawsuit cannot be filed simply for the purposes of achieving prevailing party status. The
compliance was in the works. Ultimately, the court found in favor of Owner, but denied both sides an award of attorneys’
fees and costs as the prevailing party. Owner failed to participate in presuit mediation and failed to respond by certified
mail to Association’s demand for presuit mediation. For this reason, Owner could not be awarded his fees and costs as
the prevailing party. [NOTE: Affirmed in Shelton vs. Northton Grove Homeowners’ Association, Inc., 16-CA-4834, (May 8,
2017)].

RECENT CASE SUMMARIES

In Murphy, et al., vs. Thirty-Three Sixty Condominium Association, Inc., 43 Fla. L. Weekly D911a (Fla. 4th DCA,
April 25, 2018) Unit Owners filed suit against Association for injunctive and declaratory relief challenging the Board’s
approval of a special assessment of $350,000 for maintenance and renovation of condominium lobbies. Owners contended that the Board had acted contrary to the declaration of condominium in levying the assessment. Because Association had commenced the project, Owners sought a temporary injunction to halt the project until the court could rule on
the merits of Owners’ claims. The trial court denied the motion. After this ruling, Owners paid the assessment, a prudent act that avoided a lien foreclosure lawsuit under Section 718.116, Florida Statutes. Both sides later moved for
summary judgment. One of Association’s grounds was that, as of the date of the motion, the project had been completed and all unit owners, including appellants, had paid their share of the special assessment. Thus, Association argued that there was “...no bona fide, actual, present need for a declaration as prayed for in Owners’ amended complaint.” Association further argued that “the scant ultimate facts alleged by Owners in support of their claim regarding an
alleged ‘bona fide adverse interest between the parties concerning a power, privilege, immunity or right of Owners’ have
been rendered moot by appellants’ admissions that they have ‘paid the assessment.’” At the hearing on the motions, the
trial court determined that the case was moot because it could not grant relief if Owners’ prevailed. The trial court never
ruled on the merits of Owners’ claims. On appeal to the Fourth District Court of Appeal, the appellate court noted that a
case is rendered moot when it no longer presents an actual controversy or when the issues have ceased to exist because they have been so fully resolved that a judicial determination can have no actual effect. The appellate court
noted that there are a few exceptions to this general rule, such as: 1) when the issues are of great public importance; 2)
when the issues are likely to recur; and 3) when collateral legal consequences flow from the issues to be resolved that
may affect the rights of a party. The court noted that to say the case is moot is contrary to the system of selfgovernment created by the Condominium Act. The Act permits owners to bring actions for damages and for injunctive
relief, or both, for an association’s failure to comply with the Act or the governing documents. Nothing is more central to
condominium governance than the manner in which a board raises money from unit owners and then spends it. Given
the glacial pace of litigation, if spending an assessment always rendered moot a challenge to its legality, the selfgovernance contemplated by the Act would be severely undermined and a board would have few, if any, checks on its
handling of money. The appellate court found that the case was not moot because there remained an issue of Owners’
entitlement to a refund of the assessment they paid if they were successful in proving a violation of the declaration of
condominium. There was also an issue of attorneys’ fees and “...additional amounts as determined by the court to be
necessary to reimburse Owners for his or her share of assessments levied by Association.” As such, the appellate court
reversed and remanded the case to the trial court for further proceedings.
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