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HOAS AND SHORT TERM RENTALS PART II

RECENT
CASES
 Condo Associations could
not act as
class action
parties defendant in value
adjustment
appeal because
the applicable
statute requires the defendant to be
the named taxpayer.
 Arbitration
not appropriate in case alleging breach
of fiduciary
duty by condo
board even
though the
underlying
facts involved
the ability of
the board to
allow changes
to the common
elements by
owners to construct a dock.
THE INFORMATION GIVEN IS
SUMMARY IN NATURE, FOR
EDUCATIONAL
PURPOSES. IT IS
NOT INTENDED AS

At the end of March, 2018 the Governor
signed HB 841, which becomes effective
July 1, 2018. The final version of HB 841
that passed both houses contained no restrictions on the ability of an
HOA to amend its documents,
including the ability to regulate
rentals by amendment. Oddly
enough, it was the proponents
of unregulated short-term rentals that ultimately stripped these
proposals out of the bill. Given
the limited time in each session
(January to March), when a subject has
been dealt with in a recent session, the
leadership does not like to address it soon
after in another session. This means that
HOAs have until next year to take action to
protect themselves against what most certainly will be a wholesale attempt to restrict
their ability to prevent the invasion of
short-term rentals into their communities.
So the short-term rental interests removed
the unsatisfactory language from the bill
and will try again next year.
There are a number of amendment proposals that HOAs should be considering
based on the types that were under consideration this year by the Legislature and
what has been used in Florida condominiums.
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First, if not already in the documents it
would be helpful to include a definition of
what a "single-family residential” use
means, limiting the use of each lot to that
use only. In addition, communities should
set a minimum rental period, the length of
which each community must decide. The

language should contain a secondary limit
on the number of times a lot can be rented
in a given period of time. Without including
such a secondary limitation it is very likely
that leases can and will be concocted and become subject to
collusion, such that the tenant
will move out at a different time
than that stated in the lease, allowing the owner to re-rent the
premises more frequently than is
stated in the lease.
Also, there should be a provision that
clearly states that rental activity other than
that permitted by your documents is to be
considered commercial activity. So if you
elect to go with a minimum one year
lease, any other rental activity would be
considered commercial, and therefore prohibited. In addition to the foregoing, we
recommend including a specific prohibition
on "transient short-term rentals." These
would be defined as rentals for periods of
30 days or less and these include the use
of advertising. These would be specifically prohibited as well and also considered commercial activity. A definition of a
person who resides in the property for any
valuable consideration on a short-term
basis would be specifically excluded from
any definition of the word "guest." This
would cover the situation where the shortterm tenant resides in the property along
with the normal resident or in the absence
of the normal resident but claims to be the
resident's "guest."
Continued next month>>>>>>
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Community Counsel
In Central Carillon Beach Condominium Association, Inc., et al., vs. Garcia, 43 Fla.L.Weekly D637a (Fla. 3d DCA
March 21, 2018) Condominium Associations filed a single joint petition with the Miami-Dade County Value Adjustment
Board (“VAB”) challenging the Appraiser’s proposed assessments for all of the units within the condominium. Such a joint
petition by an association on behalf of all unit owners with the condominium building is expressly authorized by a provision
within the ad valorem tax statutes, though it is subject to (1) a determination by the property appraiser that the units “are
substantially similar with respect to location, proximity to amenities, number of rooms, living area, and condition”, and (2)
notice by association to each unit owner of a twenty-day right to opt out of inclusion in the joint petition. These conditions
were satisfied in the instant case. The joint petitions were heard and resolved by the VAB. Each Association obtained, for
its respective unit owners, substantial reductions in assessment value in the VAB decision, approximately 20% in one Association and 40% in the other. The property appraiser sued, appealing the decision of the VAB in the circuit court in separate
lawsuits for each condominium. Each lawsuit named each of the individual unit owners as a defendant; it did not sue the
applicable Association “on behalf of” all of the unit owners. In response, Associations moved to dismiss the lawsuit and to
strike the unit owners as defendants. Both Associations sought to jointly represent all unit owners. The trial court entered
separate orders in each case denying each Association’s motion to dismiss and also denying its motion for certification of
the unit owners as a defense class with Associations as owners’ class representatives. On appeal to the Third District
Court of Appeal the Court noted that allowing Associations to represent the interests of its hundred-plus unit owners
seemed eminently logical. If a joint petition can be pursued before the VAB, why shouldn’t a joint defense be allowed in the
Appraiser’s appeal from the VAB’s determinations. The appellate court noted, however, that the answer was found in the
Florida Statutes which state that the “Parties to a tax suit” require that the “taxpayer” shall be the party defendant in an action brought by the county property appraiser to appeal a decision of the VAB. “Taxpayer” is defined as the person or entity
in whose name property is assessed. Therefore, although the appellate court found that Associations’ arguments would
promote judicial efficiency, the court was bound by the clear and unambiguous language of the statutes.

RECENT CASE SUMMARIES

In Palisades Owners’ Association, Inc., vs. Browning, 43 Fla. L.Weekly D605b (Fla. 1st DCA March 15, 2018) Owner
sued Association after two of Association’s board members installed a boat lift at the community’s boat dock without the
approval of the other unit owners. Association moved to dismiss the complaint arguing that Owner was required to submit
the claim to nonbinding arbitration pursuant to section 718.1255, Fla. Stat., before filing suit, because the disagreement between the parties was a garden variety dispute between a unit owner and a condominium association. However, because
the claims also involved claims of breach of fiduciary duty by Association, the trial court denied the motion to dismiss, finding that Owner’s claims did not constitute a “dispute” within the jurisdiction of an arbitrator. One of the common elements of
Association is a boat dock with ten slips for the use and benefit of the entire community. According to the governing documents, any alteration to the common elements requires approval of at least three-fourths of all of the unit owners. Additionally, for any alteration affecting any unit owner, unanimous approval from all unit owners is required. Two board members
installed a permanent, freestanding boat lift at the end of the community’s boat dock for their exclusive use without the prior
approval from the other unit owners. Owner asserted that construction of the boat lift without approval of the other unit
owners violated the community’s governing documents and demanded that the boat lift be removed. At a meeting in late
2016, the Board (including the affected directors) voted to amend Association’s bylaws to allow for temporary personal boat
docks. Shortly after, Owner filed the instant lawsuit. On appeal to the First District Court of Appeal Association argued that
the lawsuit was a “dispute” subject to alternate dispute resolution through the Department of Business and Professional
Regulation. On appeal, the appellate court held that the allegations of the complaint did not allege a “dispute” within the
meaning of the arbitration statutes. The appellate court noted the clear and unambiguous language excluded breach of
fiduciary duty claims and claims for damages to the common elements. Association claimed that Owner’s complaint falls
under the statutory definition of “dispute” because it challenges the authority of Association to alter or add to the boat dock.
The appellate court noted however that Owner’s complaint alleged breaches of fiduciary duty, which are exempt from the
requirement for mandatory presuit mediation and the trial court properly denied the motion to dismiss.
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