
The holidays have now come and gone  in 
their usual blink of an eye fashion and we 
are in the midst of attempting to organize 
ourselves for the coming year. For some 
individuals, organization does not come 
easy and in fact, many individuals find 
themselves struggling with the accumula-
tion of more and more items each year. In 
one reported arbitration case, the owner’s 
hoarding reached such an extreme level 
that the owner could not access his living 
room, bathroom or bedroom, 
resulting in the owner sleep-
ing and cooking in the com-
mon elements and preventing 
other owners from using 
these areas. Studies show that 
individuals suffering from the mental ill-
ness of hoarding has increased each year, 
especially among the elderly and that be-
tween two and six percent of the popula-
tion are hoarders, which translates into 
about 19 million individuals who are con-
sidered to be hoarders. Due to these high 
numbers, associations will inevitably face 
the issue of hoarding in their community.   
 
We have dealt with several hoarding 
situations, where the conditions in the 
unit cause foul odors, increase the pres-
ence of pest and rodents, create a fire and 
safety hazard, and generally affect the use 
enjoyment of adjacent owners. As is com-
mon in most governing documents, own-
ers have the obligation to maintain their 
unit or lot in a clean and sanitary condi-

tion. Owners must also not permit any-
thing to be done in their property that will 
increase insurance rates or will obstruct 
or interfere with the rights of other own-
ers. Associations can certainly use these 
provisions to address hoarding by an 
owner and to ultimately require, if not 
voluntarily, by court or arbitration order 
that the owner remove items from the 
property, allow entry by the Association 
to undertake its maintenance obligations 

and allow inspection to con-
firm ongoing compliance with 
the governing documents.  
However,  hoarding presents a 
unique compliance issue for 

Associations that should be handled in a 
manner that considers the owner’s mental 
health to obtain long term compliance. 
Associations may first want to contact the 
owner’s family members to notify them 
of the existing conditions and get their 
assistance. Absent known family mem-
bers, the Association can contact  public 
agencies, such as the fire or health de-
partment, or non profit organizations spe-
cializing in hoarding to get help. Further, 
hoarding can be considered a disability 
under the Fair Housing Act. As such, the 
Association may be asked to make a rea-
sonable accommodation for the owner 
while the owner resides at the property.  
Associations should obtain legal advice 
to craft the proper approach for address-
ing hoarding concerns. .   
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RECENT  
CASES 

 
 The appellate 

court found 
that assn ‘s 
failure to en-
force street 
parking re-
strictions was 
not proximate 
cause  of 
owner’s acci-
dent and inju-
ries. 

  Appellate 
court found 
that  subse-
quent changes 
to condominium 
termination 
procedure did 
not apply due 
to lack of 
kaufman lan-
guage and 
unanimous 
owner ap-
proval was 
required by 
governing 
documents.  

THE INFORMA-
TION GIVEN IS 

SUMMARY IN NA-
TURE, FOR  

EDUCATIONAL  
PURPOSES. IT IS 

NOT INTENDED AS 
SPECIFIC OR DE-

TAILED LEGAL 
ADVICE. ALWAYS 
SEEK INDEPEND-
ENT LEGAL COUN-
SEL FOR ADVICE 

ON YOUR UNIQUE 
SITUATION. 
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In Adams vs. Surf House Condominium Association, Inc., 26 Fla. L. Weekly Supp. 638a (Fla. 11th Jud. Cir., 
October 17, 2018) owners brought an action challenging a “Second Plan of Termination” adopted by association 
after the owners of a super-majority (88.8%) of the units voted to terminate the condominium.  On rehearing, the 
trial court noted that the dispositive issues were: (a) whether the Plan – approved over minority owners’ objec-
tions – is valid and enforceable; and (b) if the Plan is effective, what method should be used to calculate the price 
to be paid for owners’ units.  A predecessor trial court held that the Plan was valid and enforceable, and that the 
subsequently enacted statutory procedure for valuation was properly applied retroactively to this matter.  On a 
rehearing before another judge, the new judge noted that the court is “loath” to, and has rarely, revisited rulings of 
a predecessor judge.  However, in this case the subsequent judge believed that the prior judge committed error 
as a matter of law.  The governing documents of association did not contain “Kaufman Language” adopting sub-
sequent amendments to the condominium act.  In effect at the time of the creation of association, Section 
718.117(2) (1979), unequivocally provides that upon termination as authorized by the statute, the condominium 
will be “owned in common” by the unit owners.  Therefore, the amendment to the declaration which permitted ter-
mination upon a vote of less than all owners was valid.  However, the Plan of Termination which provided for a 
price calculated not upon actual value, but upon statutory appraisal criteria as permitted by subsequent Legisla-
tive acts, rendered the Plan illegal and unenforceable. 

 In Seminole Lakes Homeowner’s Association, Inc., vs. Esnard, et al., 44 Fla. L. Weekly D43a (Fla. 4th DCA 
December 19, 2018) owners sued association for a rear end collision in which owners were seriously injured.  
Owners were involved in a car accident which occurred in association.  While owners were stopped waiting for 
two trucks to pass between two parked cars on the street, owners were rear-ended by another driver.  Owners 
sought damages against association on the basis that association was negligent and proximately caused owners’ 
damages by permitting homeowners and their guests to park on both sides of the community’s streets contrary to 
the governing documents.  The jury found the other driver 70% at fault and association 30% at fault.  Associa-
tion’s declaration provided that owners and guests shall park in their driveways or garages or designated com-
mon area spaces.  In 2009, the board realized that there was a severe parking problem within the community and 
made the decision to allow overnight street parking.  As a result, vehicles parked on both sides of the street in 
various sections of the community.  Occasionally, this circumstance would only allow one car to pass between 
two parked vehicles.  When the accident occurred, owners encountered such a circumstance.  While they waited 
behind a truck for another truck to pass between two parked cars, they were rear-ended by driver.  Owners’ car 
was totaled and owners suffered injuries as a result of the accident.  At the close of owners’ case, association 
moved for a directed verdict maintaining that association’s allowing cars to park on the street was not the proxi-
mate cause of the accident.  The trial court denied the motion and verdict was entered in favor of owners.  On 
appeal, the Fourth District Court of Appeal noted that proximate cause is generally an issue for the trier of fact.  
The appellate court noted that a remote condition or conduct which furnishes only the occasion for someone 
else’s supervening negligence is not a proximate cause of the result of the subsequent negligence.  The appel-
late court further noted that while the vehicles parked on the side of the street caused traffic to slow or even stop, 
it cannot be said that this was the proximate cause of owners’ damages.  It is common experience while driving 
on the streets of Florida to encounter traffic that is slowed or stopped for any number of reasons.  The law re-
quires every driver to maintain a safe distance from the traffic in front of them to avoid rear-end collisions.  In this 
case, owners had been stopped for a period of time before driver collided with them.  The appellate court thus 
held that driver’s negligence was not reasonably foreseeable by association, and the failure to enforce its parking 
rules was not the proximate cause of owners’ injuries. 


