
As the end of another year approaches, it 
is a good time to reflect on the past year 
and to evaluate whether changes need to 
be implemented to improve the operation 
of your Association in the coming year. 
Some items to review are: 
 
Collections:  How do the  Association’s 
accounts receivables look? Does the As-
sociation have a good handle on the  past 
due accounts? For those Associations fac-
ing high receivables, the Board should 
review its collection policy or 
adopt one if one is not in place.  
The quicker that owners are noti-
fied of their past due balance , 
the higher the probability that 
the Association will collect the 
amounts due.  Allowing large balances to 
accumulate only decreases the chances 
that the owner will be able to pay or pay 
within a short period of time  Also fol-
lowing through with collection of the past 
due assessments establishes a strong 
precedent that will in later years help to 
decrease the accounts that fall behind.  
 
Covenant Enforcement:  Are there still 
violations that have not been corrected?  
What is the Board’s plan of action to ad-
dress these matters? The Board is not re-
quired to proceed legally against all exist-
ing violations but there must be a plan to 
address them in a systematic manner re-
flected in the Board minutes, such as the 
most impactful to the community, longest 

existing, or easiest to correct. So long as 
the Board has notified the owners of the 
existing violation, the enforcement proc-
ess has begun.  Do the documents or rules 
need to be amended to strengthen the 
Board’s position to enforce issues affect-
ing the community?  
 
Vendor Contracts: The Board should 
take the time to review its existing con-
tracts.  Will any of these contracts be ex-
piring soon? Does the Association need 

to change vendors, requiring 
time to locate and interview new 
vendors?  Keep in mind that 
most contracts do require ad-
vance written notice for termina-
tion. Or does the Board need to 

renegotiate provisions in the contract to 
improve service or address concerns with 
the particular vendor? . 
 
Insurance:  Does the Board have all the 
insurance required by its documents or by 
law? General liability insurance, property 
insurance, D&O insurance and fidelity 
bonding are examples. Has the Board re-
cently reviewed these policies to confirm 
adequate coverage? The Board may want 
to meet with its insurance agent to go 
over the policies.  
 
These are only a few items for the Board 
to review to help start the new year with 
purpose.  Happy New Year to All!   
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RECENT  
CASES 

 
 The appellate 

court found 
that assn 
could  not pro-
hibit the use of 
the fitness 
center by a 
personal 
trainer  who 
accompanies 
owners  and 
conducts no 
business while 
at the fitness 
center . Per-
sonal trainer 
was an invitee.  

  Appellate 
court found 
that assn fore-
closure judg-
ment was void 
due to failure 
to conduct 
proper due  
diligent 
search for 
service where 
assn had other 
known ad-
dresses for 
owner.  

THE INFORMA-
TION GIVEN IS 

SUMMARY IN NA-
TURE, FOR  

EDUCATIONAL  
PURPOSES. IT IS 

NOT INTENDED AS 
SPECIFIC OR DE-

TAILED LEGAL 
ADVICE. ALWAYS 
SEEK INDEPEND-
ENT LEGAL COUN-
SEL FOR ADVICE 

ON YOUR UNIQUE 
SITUATION. 
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In Benavente v. Ocean Village Property Owners Association, Inc., et al., 43 Fla. L. Weekly D2635a (Fla. 4th 
DCA, November 28, 2018) association brought a lien foreclosure action against owners.  Association obtained a 
default judgment.  Owners moved to set aside the default and to quash service of process.  Owners argued that 
association failed to exercise due diligence in its efforts to personally serve owners at their primary residence and 
presented a facially deficient Affidavit for Service by Publication.  The trial court denied owners motions.  Asso-
ciation sent presuit demand letters to 3 addresses: the Fort Pierce property being foreclosed on, and two Key 
Biscayne properties – one on Harbor Drive and one on Crandon Boulevard.  Owners signed for the certified mail 
at the Harbor Drive property.  However, association only attempted to serve owners at the Fort Pierce property.  
After failing to serve owners at the Fort Pierce property, association filed an affidavit of diligent service.  Owners 
alleged that this affidavit was void because the association had not made a diligent search.  On appeal, the ap-
pellate court reversed the trial court, finding that the foreclosure was void as a matter of law for two reasons.  
First, the affidavit for service by publication was facially defective.  Second, association did not conduct a diligent 
search. 

 In Charterhouse Associates, LTD, et al., v. Valencia Reserve Homeowner’s Association, Inc., 43 Fla. L. 
Weekly D2645a (Fla. 4th DCA, November 28, 2018) the property was owned in trust and occupied by the trus-
tees.  Owners/trustees had all the ownership rights and privileges of ownership, including membership in asso-
ciation.  Association included a number of amenities, including but not limited to a fitness center.  Pursuant to the 
governing documents, the fitness center is available for use of owners, family members, guests, invitees, and 
tenants.  On several occasions, owners paid and authorized their friend, a personal trainer, to accompany them 
to the fitness center.  The trainer was only present when owners were present.  Sometime thereafter association 
entered into a contract with a third-party vendor to be the exclusive provider of fitness services in association’s 
fitness center.  Because of the contract with the new vendor, association enacted a new rule prohibiting private 
trainers, instructors, physical therapists, and massage therapists from working in the fitness center.  Owners filed 
an action seeking a declaratory judgment, injunctive relief, and damages for breach of their rights under the dec-
laration.  Owners alleged that association exceeded its authority in enacting the new rule.  The trial court entered 
summary judgment in favor of association.  The trial court stated as “. . . . soon as the personal trainer starts get-
ting paid for his services is the difference between the girlfriend sitting at the clubhouse bar and the call girl.  One 
is getting paid, they’re a licensee; the other one is an invitee.  Invitees are welcome, businesses are not.”  The 
question before the Fourth District Court of Appeal was whether the personal trainer was an “invitee” or a 
“licensee.”  The appellate court noted that the supreme court eliminated the distinction between commercial 
(business and public) visitors and social guests upon the premises.  Licensees are uninvited, that is, persons who 
choose to come upon the premises solely for their own convenience without invitation either express or implied 
under the circumstances.  The declaration gives an easement to owners and specifically authorizes their guests 
and invitees to use the fitness center.  When a homeowner exercises in association fitness center and invites a 
third party along, whether for companionship or personalized guidance, they are using the property for a recrea-
tional purpose.  This remains true regardless of whether the guest is a friend or a business invitee, because the 
activity they are engaging is virtually the same.  The evidence established that the trainer only accompanied own-
ers, the trainer did not attempt to get business from other residents, and the trainer never entered the fitness cen-
ter solely for his own convenience without an express invitation from owners.  In reversing the trial court, the ap-
pellate court noted that the trial court imposed an improper test when designating the personal trainer as a licen-
see.  That error was compounded when the trial court erroneously upheld the validity of the rule as applied, and 
failed to consider whether association had the authority to enact the rule at all. 


