
At some point your association will need 
to have work or repairs done on the prop-
erty. Often times these contracts are not  
reviewed by an attorney prior to entering 
into said contract. Typically the vendor’s 
contract is drafted in favor of the vendor 
and lacks important terms that benefit the 
Association if a dispute ensues. It is eas-
ier and in most cases cheaper to change 
the initial terms prior to the execution of 
the contract than litigating ambiguous 
terms in Court. We will address some im-
portant provisions that should be 
contained in any contract entered 
into by the Association.     
 
First, the scope of the work 
should be clearly identified. 
What exactly is going to be done as part 
of the project? Also, what materials are 
expected to be used in the completing the 
work? Second, the contract should con-
tain the starting date of the work and the 
required completion date. The work usu-
ally commences within a certain period of 
time after the execution of the contract 
and after the vendor has obtained all ap-
plicable permits. The contract can contain 
a provision for liquidated damages (a set 
amount to be paid by the vendor) if the 
vendor fails to timely complete the pro-
ject or alternatively a bonus if the vendor 
completes the project ahead of schedule. 
Third, the contract should contain the ex-
act amount to be paid to the vendor, what 
the contract amount includes and the 

timeline for payment. Changes in the 
amount or in the work to be done should 
be done by change order signed by both 
parties. The Association should never pay 
a substantial payment upfront. Instead, an 
initial down payment equal to or less than 
the value of materials and equipment 
needed to start the project and then peri-
odic payments upon inspection of the 
work and satisfaction with the work com-
pleted is advisable. You need to obtain 
releases of lien with each payment made 

to the vendor to ensure that any 
subcontractors, materialmen or 
suppliers have been paid to avoid 
having to pay twice for the work.  
Fourth, the contract should spec-
ify the insurance coverage to be 

carried by the vendor as well as a require-
ment that the vendor provide a copy of 
the certificate of insurance at the start of 
the work and notify the Association of 
any cancellation of the insurance. Most 
importantly, the contract should provide 
for prevailing attorneys fees and costs in 
the event that a dispute arises under the 
contract. Without this provision, the As-
sociation ends up paying its own fees and 
costs. Although it may seem cost efficient 
to handle a contract without an attorney’s 
review, those cost savings will inevitably 
be negated upon the attorney’s involve-
ment to resolve a dispute ending in litiga-
tion.   
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RECENT  
CASES 

 
 The appellate 

court found 
that Master 
Assn was not a 
condo assn 
subject to 
condo act. 
Changes to 
law do not ap-
ply retroac-
tively unless 
express legis-
lative intent 
exists and  con-
stitutionally 
permissible. 

 
  Appellate 

court found 
that owner 
was not re-
quired to ob-
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non-final con-
struction 
plans.  
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SITUATION. 
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In Holiday Isle Improvement Association, Inc., vs. Destin Parcel 160 LLC, 43 Fla. L. Weekly D2010a (Fla. 1st 
DCA, August 30, 2018) association sued owner seeking to enforce covenants entitling association to review and 
approve building plans for lots within association when a building or structure is “commenced, erected or main-
tained.”  Owner acquired its lot from an entity that had already produced some construction plans and obtained a 
development order for a specific project.  Representatives of owner had publicly spoken about proceeding with 
development, prompting association to demand that owner submit the prior owner’s construction plans for asso-
ciation’s review.  Owner refused to comply, stating that it was considering alternative plans that were not yet final-
ized and as to which no city building permits had issued, and therefore the review provision was not yet triggered.  
The trial court granted summary judgment in favor of owner.  On appeal, the First District Court of Appeal af-
firmed and held that it would be an unreasonable interpretation of the covenants to require a lot owner to submit 
incomplete, non-final plans, or plans on which the owner is not prepared to proceed as drawn. 

 In Dimitri vs. Commercial Center of Miami Master Association, Inc., 43 Fla. L. Weekly D1817a (Fla. 3d DCA, 
August 8, 2018) the court was once again faced with an issue that has vexed the Florida Supreme Court and the 
district courts: is the master association of a development made up of smaller sub-associations a “condominium 
association” subject to the requirements of Florida Statutes chapter 718.  In this case, association was formed in 
1982 under the recorded “Declaration of Covenants, Restrictions, and Easements for The Commercial Center of 
Miami.”  Association was incorporated pursuant to chapter 617 of the Florida Statutes.  On March 30, 2015, 
owner sent association a demand to inspect and copy the official records pursuant to section 718.111(12), Fla. 
Stat.  Months later, owner filed a complaint seeking declaratory and injunctive relief and also seeking monetary 
damages.  Owner requested the court declare association to be a condominium association and to enjoin asso-
ciation from any further violations of chapter 718, Fla. Stat.  Association responded and alleged that it was not a 
condominium association subject to chapter 718, Fla. Stat.  Both parties sought a summary judgment from the 
trial court.  The trial court reached two conclusions: (1) the current definition of “condominium association,” which 
was last amended in 1991 did not apply retroactively; and (2) based on the definition that applied when associa-
tion was formed, association was not a condominium association subject to chapter 718, Fla. Stat.  On appeal to 
the Third District Court of Appeal, the court noted that there have been two definitions of “condominium associa-
tion” in the last 40 years.  In 1982, when association was created, a “condominium association” was “the corpo-
rate entity responsible for the operation of a condominium.”  In 1991 the legislature amended the definition to its 
current form.  The appellate court looked at whether the 1991 definition applied retroactively.  If it does apply ret-
roactively, then there is little doubt that association is a condominium association.  If the 1991 amendment does 
not apply retroactively, then there is also little doubt that association is not a condominium association.  The ap-
pellate court noted that the declaration is a contract.  The contract engrafts the law in existence at the time it is 
made as if expressly stated in the contract.  Generally speaking, laws are not applied retroactively to modify the 
terms of an existing contract.  The court used a two-prong approach established by the Florida Supreme Court.  
First, did the legislature intend the law to apply retroactively.  The second prong is whether retroactive application 
is constitutionally permissible.  When applying these tests, the court noted that the legislature did not clearly ex-
press an intent that the 1991 change to the definition would apply retroactively.  Having determined that the 1991 
legislative change did not apply retroactively, the appellate court then turned to the question of whether associa-
tion was a condominium “association” pursuant to the 1982 definition.  The appellate court rejected the constitu-
ency and function tests espoused by owner and held that the 1991 amendment did not apply retroactively, and 
association was not a “condominium association” as defined in the 1982 condominium act. 


