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MORE FROM THE LEGISLATIVE LITTERBOX

RECENT
CASES
 Following

recent decisions like pudlet, 3rd DCA
finds that
notwithstanding language of statute, purchaser at 1st
mortgage
foreclosure
is not liable
for back assessments
based on language in governing docs.

 Statutory

requirement
of 14 days
notice for a
fining hearing must be
strictly followed or the
fine fails and
it can not be
collected.
THE INFORMATION GIVEN IS
SUMMARY IN NATURE, FOR
EDUCATIONAL
PURPOSES. IT IS
NOT INTENDED AS
SPECIFIC OR DETAILED LEGAL
ADVICE. ALWAYS
SEEK INDEPENDENT LEGAL COUNSEL FOR ADVICE
ON YOUR UNIQUE
SITUATION.
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If 2016 was a welcome respite from the Florida Legislature’s annual tinkering with the
various community association acts, 2017
represents a destructive return to
counterproductive changes. Of the
measures adopted by the Legislature, the vast majority do no one any
good, and some do active harm to
the residents of community associations. Let’s examine a few cases in
point.
Two bills being sent to the Governor for action, HB653 and HB1237, contain measures
that criminalize actions that previously could
be mere violations of the Florida Condominium Act. For example, refusal to permit inspection of records or destruction of official
records now become intentional criminal conduct. Who in their right mind would agree to
serve on the Board of the condominium? Normally, a member of the Board has a right to
indemnification and a defense in claims
brought against the member. However that
right of indemnification does not extend to
criminal actions, so in the event a criminal
claim is brought, it is likely that there will be
attempts to prevent the Association’s legal
counsel from assisting a board member who
is the subject of allegations of such conduct.
This further isolates a potentially innocent
volunteer officer or director. To what advantage is such a legislative change?
In HB1237 there has been atrocious attempt
to rewrite the otherwise proven and workable
recall procedures that have been in effect for
well over a decade. As rewritten, the provisions make no sense and are internally inconsistent. For example, where previously,
after service of recall petitions, the Board had
to call a meeting within five business days to
determine whether to certify the recall or not,

this statutory amendment would require them
to hold a meeting but prohibits them from
determining whether or not to certify the recall. In essence the purpose of the
meeting is simply to accept the recall and turnover all of the records
of the Association. There is no opportunity to contest the method or
validity of the recall. Regardless of
whether it was properly done or not,
the statute presumes it is valid and
effective. On the other hand, if the
Board fails to hold a meeting within five business days, then that too creates a presumption that the recall is effective. In other words,
the ability of the Association to challenge any
recall, regardless of how little compliance
there has been with the statutory and other
requirements for accomplishing an effective
recall, has been removed.
As if associations do not have enough problems dealing with members requesting inspection of records, directors and officers will
be pleased to know that the right to inspect
certain records has now been extended to
tenants as well as members. While the records that are available for inspection by tenants are limited, the failure to allow inspection
leads to the same rights and remedies as
those available to unit owners. In theory, the
same criminal violations could occur for failing to produce records to tenants as they do
to owners.
HB 1237 makes it more difficult to suspend
voting rights for non-payment of monetary
obligations. The delinquency must be at least
$1000 and there must be a minimum of 30
days notice provided before voting rights can
be suspended. In addition, neither receivers
(nor associations) who hold units can vote on
behalf of those units. Is any of this progress?
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Community Counsel

RECENT CASE SUMMARIES
In Beacon Hill Homeowner’s Association, Inc., et al., vs. Colfin Ah-Florida 7, LLC, 42 Fla. L. Weekly D1169f
(Fla. 3d DCA, May 24, 2017) Associations sought to collect in full all unpaid assessments and attorneys’ fees
from the Purchaser of property at the foreclosure of the first mortgage. In October 2014, JP Chase Morgan filed
a foreclosure action to foreclose its first mortgage. On February 10, 2015, the clerk of court issued a certificate of
title to Purchaser, who purchased the property at the foreclosure sale. Associations’ declarations subordinated
their lien to that of all other liens, except first mortgages and tax liens. Notwithstanding the language of the declarations, Associations argued that section 720.3085, F.S., which makes purchasers jointly and severally liable for
unpaid assessments, effected an amendment to the declarations and compelled purchaser to pay the entire unpaid assessments. The trial court granted summary judgment in favor of Purchaser. On appeal, the Third District
Court of Appeal, the appellate court noted that Associations were basically arguing that they should be allowed to
ignore the declarations which govern them. Accordingly, per the language of the declarations, Purchaser was not
jointly and severally liable because it purchased the property as a result of the foreclosure of a first mortgage.

In Dwork vs. Executive Estates of Boynton Beach Homeowner’s Association, Inc., 42 Fla. L. Weekly
D1158a (Fla. 4th DCA, May 24, 2017) Association filed suit against Owner seeking to foreclose upon a claim of
lien which was based upon fines levied by the Association, and for monetary damages. Association’s governing
documents require owners to keep their roofs and driveways clean and their fences in good condition. Association notified Owner several times that he was in violation of these requirements. In 2013, Association sent
Owner a certified letter giving Owner 30 days to correct the violations. When Association failed to receive a response, Association sent a final certified demand letter providing another 15 days to comply. On May 23, 2013,
Association sent Owner a letter by both regular and certified mail informing him that 13 days later, on June 5,
2013, a hearing would take place before the fine committee to consider his maintenance violations. Owner
failed to respond or to appear at the hearing. On June 5, 2013, the fining committee voted to impose a fine on
Owner for the violations. Association sent a letter to Owner notifying him that starting July 2, 2013, a fine of
$25.00 per day would be imposed for each of the three violations if they were not remedied. Again, Owner did
not respond. In September, Association’s attorneys sent Owner a demand for payment of the fines and informing him that a lien would be recorded against Owner’s property if the fines remained unpaid. In January 2014,
the attorneys sent Owner a letter informing Owner that they were recording a lien against the property for
$7,500.00 as the full amount of the accrued fines, which was the maximum allowed—$2,500 for each violation),
plus fees and costs. After the trial, the trial court denied the foreclosure count, finding that Association had failed
to provide the statutory required 14 days notice prior to the hearing before the fining committee. However, the
court found the equities were with Association and entered judgment for $7500 for owners failure to pay the
fines. On appeal, Owner argued that the 14 day notice required by section 720.305(2)(b), F.S. was a condition
precedent to the levying of a fine. Association argued that it substantially complied with the statute by giving 13
days notice and otherwise providing a hearing. The Fourth District Court of Appeal reviewed the language of the
statute and found that nothing in the wording of the statute implies that compliance with the time requirement is
discretionary. Because the statute was clear and unambiguous it must be strictly construed. Association’s arguments that Owner was not prejudiced by the lack of an extra day’s notice and that Association substantially complied was rejected by the appellate court. Furthermore, as the party seeking affirmative relief under a lien statute, Association had a duty to strictly comply with the statute’s provisions. While the appellate court agreed that
the equities were with Association, given the fact that Owner ignored every letter and notice from Association,
the appellate court was nonetheless compelled to rule that strict compliance with the law was required and Association failed to meet this burden. The appellate court reversed the decision of the trial court and remanded
the case for entry of a judgment in favor of Owner.
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