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ASSOCIATION OPTIONS IN MORTGAGE FORECLOSURES
RECENT
CASES

You’ve been served with a mortgage foreclosure action – now what?

 Trial court

was without
discretion
and had to
vacate a
foreclosure
judgment
when a superior lienholder moved
to vacate the
judgment of
an inferior
lienholder in
an action to
which it was
a party.
 Change in

law reinstates prior
law that prevents partial
payment of
assessments
from operating as an accord and satisfaction.
THE INFORMATION GIVEN IS
SUMMARY IN NATURE, FOR
EDUCATIONAL
PURPOSES. IT IS
NOT INTENDED AS
SPECIFIC OR DETAILED LEGAL
ADVICE. ALWAYS
SEEK INDEPENDENT LEGAL COUNSEL FOR ADVICE
ON YOUR UNIQUE
SITUATION.

It is important for an Association
to understand its rights and options when one of its members
is faced with a mortgage foreclosure. Here are a few answers to
frequently asked mortgage foreclosure questions to review with
your Board:
Why was the Association
served with a Summons?
When the first mortgagee forecloses its mortgage, it must name all “junior creditors” in the
foreclosure action. This will eliminate your
lien for any unpaid assessments. Section
720.3085, F.S. and Section 718.116, F.S.,
require first mortgagees to include the Association as a defendant in order to qualify for
safe harbor limited liability if they take title to
the property in the foreclosure action.
Do we need to file an Answer?
This is a business decision for the Association, and there are some important considerations. You have a fiduciary duty to protect the
Association’s legal rights in the most cost effective way. From a legal perspective, you
preserve the most options when you file an
Answer. If you do not file an Answer within
20 days after receiving the Summons, you
run the risk of having a default entered
against you, which limits your ability to participate in the case -- you will not be able to attend hearings, file any pleadings, or take any
action in the matter if there is a delay by the
other parties. As a corporation, you are not
allowed to file a “pro se” response or represent the Association in court, so you must
use your attorney to participate in the case in
any way.

What do we gain by filing an Answer?
First and foremost, it opens the line of communication with the opposing parties and with the Court. When the
Association is involved, it can influence the Court to proceed more
quickly by attending hearings and
requesting the earliest available
hearing and sale dates. If a case
becomes delayed, the Association
is able to request a Case Management Conference. Being active in
the case also allows you to react to
new case law and stay informed on the latest
developments in a timely manner, which may
ultimately save you money and time in future
collection disputes.
What are some other options?
If the owner’s account is current, the property
is owner-occupied, and there are other no
violations, or if one year of assessments is
less than what it would cost you to participate
in the case, it may not be cost-effective to file
an Answer. However, even if you do not file
an Answer, it is important that you monitor
the case for any developments that could
affect the Association’s rights. Our office
offers a “Mortgage Foreclosure Analysis” option with limited correspondence, where we
keep track of the case and notify the Association when the final judgment is entered and
the Certificate of Title is issued. The most
important consideration here is to preserve
the Association’s right to collect assessments
from the new owner at the conclusion of the
case.
As a Board, develop a mortgage foreclosure
review policy and talk with counsel to discuss
your options. This is an important investment, and counsel can to help you choose
the right course of action in each case.
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RECENT CASE SUMMARIES
In Bank of New York Mellon f/k/a The Bank of New York vs. Atlantic Ocean Club Condominium Apartments,
Inc., et al., 41 Fla. L. Weekly D1967b (Fla. 4th DCA, August 24, 2016) Association brought a lien foreclosure action in
2009 seeking to foreclose Association’s claim of lien. In that action, Association named Mortgage Electronic Registration (“MERS”) as a party to the action based on a mortgage it recorded in October, 2006. Association’s complaint
alleged that MERS’ prior recorded interest in the property was “junior and inferior” to Association’s claim of lien. A
default was entered against MERS in September, 2009. MERS assigned the mortgage to Bank in October, 2009.
Bank recorded its assignment early in 2010. In April, 2010 the trial court entered a final judgment of foreclosure in
favor of Association and against all defendants, including MERS. Three months later the property was sold and a
certificate of title issued to a third party purchaser. In the interim, Bank filed a separate foreclosure action naming Association as a defendant. The third party purchaser filed a counterclaim to quiet title. In April, 2010, Bank also filed a
motion to vacate the foreclosure judgment with the trial court alleging that its first mortgage lien was superior to the
interest of Association. The trial court denied the motion to vacate the foreclosure judgment. On appeal to the Fourth
District Court of Appeal, the appellate court reversed the trial court, finding that the underlying foreclosure judgment
was void and that the trial court had no discretion and was obligated to vacate the judgment.

In Madison at Soho II Condominium Association, Inc., vs. Devo Acquisition Enterprises, LLC, 41 Fla. L.
Weekly D1952a (Fla. 2d DCA, August 24, 2016) Association sued Owner for foreclosure or a money judgment, alleging that Owner was liable for more than $40,000.00 in unpaid condominium fees and assessments. Owner argued
that Association’s acceptance of Owner’s $2412 payment constituted an accord and satisfaction of the debt, pursuant to Section 673.3111, Florida Statutes. Association countered that accord and satisfaction principles were inapplicable to the collection of unpaid fees and assessments under section 718.116, Florida Statutes. Owner acquired
title to its unit from the prior owners. In acquiring title, Owner became jointly and severally liable for the delinquent
assessments and charges owed by the prior owners. Association sought to collect all prior fees and assessments
from Owner. Owner disputed the debt. In January, 2014 Owner sent Association a proposed offer for accord and
satisfaction of the contested debt, along with a check in the amount of $2412. On February 17, 2014, Association’s
legal counsel advised Owner’s attorney that the offer was rejected. On July 1, 2014, Association filed its lien foreclosure action to collect assessments owed from November, 2008 through April, 2014. In October, 2014 Owner discovered that Association deposited Owner’s check for $2412 two days after Owner sent its offer of accord and satisfaction, despite Association’s previous representation that it was not accepting Owner’s offer. Owner sought and the
trial court granted summary judgment finding there had been an accord and satisfaction. The trial court’s decision
was primarily based upon a recently entered appellate decision by the Second District Court of Appeal that held that
there was nothing in the legislative history of section 718.116(3), Florida Statutes which revealed a legislative intent
that the application of payments provisions in the Condominium Act were intended to make the accord and satisfaction principles in section 673.3111 inapplicable to a condominium association. On June 2, 2015, the Florida Legislature approved a clarifying amendment to section 718.116(3), Florida Statutes to make clear that the application of
payments provisions of the statute “notwithstanding s. 673.3111" and the amendment was intended “to clarify existing law.” On appeal to the Second District Court of Appeal, the court noted that the “clarification” by the legislature
that the amendment was to “clarify existing law” did not make application of the newly amended statute an unconstitutional retroactive application of the statute to this dispute. In reversing the trial court, the appellate court noted the
“legislature abrogated our interpretation of section 718.116(3) in the court’s prior decisions.” As such, that court’s
prior decision was no longer valid law and Association’s depositing of Owner’s check did not provide grounds for
granting summary judgment in favor of Owner.
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