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IMPORTANT CONDO RETROFIT VOTE—YES, NO, MAYBE
RECENT
CASES
 Existence of
lis pendens in
mortgage foreclosure case
did not bar a
later condo
lien foreclosure, since
Declaration
was an interest in property
that predated
the mortgage.
 Sanctions in
the form of
struck pleadings for failure to respond
to discovery
and to pay earlier sanctions
were upheld
against a unit
owner in a
foreclosure
action. Failure
to comply with
trial court’s
orders were
clearly contemptuous of
the court.

Please pay attention. This is important information. Or maybe not. It depends on who you
listen to. That in and of itself should tell you
something significant. Association attorneys
across the state have differing opinions on the
need for ALL condominiums—regardless of
height— to take a vote, record a certificate in the public records and file a form
with the Division, all before December
31, 2016, indicating that a majority of
the voting interests in the condominium
have elected to waive the statutory requirement, found in Section 718.112(2)(l), Fla.
Stat.. to retrofit condominium units and common elements with sprinkler systems for fire
safety.
Back in 2003 the first statute adopted required
retrofitting only for units in condo building
higher than 75 feet. That much was clear. But
in 2010 the statute was amended. Common
elements were added but the height requirements was removed. Many think that it was
simply shifted to the Florida Life Safety Code,
an administrative code created by authority of
Chapter 633, Fla. Stat., and in truth, there is a
definition of high rise condominium similar to
what was formerly in the original version of
Section 718.112(2)(l), Fla. Stat.
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But as the deadline approaches many practitioners are becoming restive, and for many
good reasons: (a) There are rules of statutory
construction that would give independent significance to the current heightless language of
Section 718.112(2)(l), Fla. Stat. and not imply
a height limitation not found in it. (b) There is
no clear legislative history indicating that an
extrinsic height limit was meant to be implied
in the current statute. (c) There is some authority in the Florida Life Safety Code that
would appear to require fire sprinklers in low
rise residential buildings. (d) The state fire
marshal has yet to rule that the statute applies

only to high rise condominiums. (e) Local fire
officials could offer different interpretations
after December 31st and the cost of retrofitting is so expensive, it would be easier to take
the vote and avoid the potential controversy
all together.
Based on the foregoing, an increasing
number of voices are calling for ALL
Florida condominiums of whatever
size and height to simply step up and
take a membership vote to waive the retrofitting of their condominium property for fire
sprinkler systems. The cost of the vote is negligible compared to the potential cost of having
to install a sprinkler system. So a belt-andsuspenders approach to taking the vote simply makes unavoidable sense and there is
simply no justification from a fiduciary duty
point of view to refrain from taking the vote.
Aside from the eminently practical “defensive
driving” approach, some practitioners firmly
believe the retrofitting vote is absolutely required for all condominiums regardless of
height, while others believe that such a vote
amounts to giving a haircut to a bald man.
This law firm subscribes to a hybrid analysis.
Having found no definitive authority that settles the question one way or the other, and
recognizing that there is a huge economic
downside in the event of overaggressive enforcement by local fire authorities, we
strongly urge all condominiums take a
vote to waive retrofitting. We also suggest
that all condominiums keep in mind that the
vote does not end their obligation regarding
fire safety. Even after December 31, 2016
there may still be a legal obligation to install
engineered life safety systems not covered by
the retrofitting waiver vote. But they likely will
not be as expensive or as intrusive as a sprinkler system.
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RECENT CASE SUMMARIES
In Jallali vs. Knightsbridge Village Homeowner’s Association, Inc., 41 Fla. L. Weekly D1517a (Fla. 4th DCA, June
29, 2016) Association brought a foreclosure action in 2011 to foreclose Association’s claim of lien. Association obtained a default judgment against Owner in 2012. In 2007 Bank filed an action foreclose its mortgage on Owner’s
unit. After the mortgage foreclosure action was resolved, Owner filed a motion for relief from judgment to vacate Association’s 2012 final judgment of foreclosure. The trial court denied the motion and Owner appealed. On appeal to
the Fourth District Court of Appeal, the question before the court was whether the filing of the notice of lis pendens by
the first mortgage holder constitutes a bar to Association’s foreclosure action based upon a claim of lien for unpaid
assessments filed after Bank’s notice of lis pendens. The appellate court noted that a lis pendens serves two main
purposes: (1) to give notice to and thereby protect any future purchasers or encumbrancers of the property; and (2) to
protect the plaintiff from intervening liens. Owner argued that Association’s foreclosure against her was barred because Association did not comply with the statute governing lis pendens, requiring Association’s to intervene in
Bank’s foreclosure action as permitted by the statute. Owner argued that Association’s foreclosure judgment obtained in 2012 was void, because the trial court lacked jurisdiction, because exclusive jurisdiction was vested in the
circuit court overseeing Bank’s 2007 mortgage foreclosure case. The appellate court found that the recorded declaration of condominium was a recorded “interest” at the time of Bank’s filing of the lis pendens and, even though inferior
to Bank’s mortgage interest, the lis pendens statute did not constitute a bar to the enforcement of the lien between
Association and Owner. Thus, the appellate court affirmed the decision of the trial court and permitted Association’s
lien foreclosure to stand.

In Barrett vs. The Escape of Arrowhead Association, Inc., 41 Fla. L. Weekly D1370c (Fla. 4th DCA, June 8, 2016)
in 2011 Association brought an action to foreclose a lien for unpaid assessments. Owner answered the foreclosure
complaint and alleged a variety of affirmative defenses and a counterclaim arising from alleged negligence by Association in protecting and/or repairing Owner’s unit during Hurricane Wilma. Owner’s counterclaim was eventually
dismissed as outside the statute of limitations. During the course of the litigation, Owner failed to comply with several discovery orders and was sanctioned for her failures, for the first time on November 16, 2012. As part of the
order granting sanctions, the court ordered Owner to pay $500 to Association within 30 days. Owner failed to make
the payment as ordered and Association again moved for sanctions on January 2, 2013. The trial court set a hearing on the second motion and ordered Owner to appear. Owner failed to appear at the hearing. On February 13,
the trial court entered a second sanctions order giving Owner 30 days to pay another $500 sanction. Owner did not
pay. In April, Association once again moved for sanctions for Owner’s failure to pay and this time, Association requested that the trial court strike Owner’s pleadings as a penalty. At the hearing on the April motion, Owner argued
that the reason she had not paid the February sanction was because she had timely moved for rehearing on that order. The trial court, seeing no such motion in the file, found that Owner had attempted to intentionally mislead the
court by claiming that she filed a motion for reconsideration. The court found Owner’s failure to pay the sanctions
“inexcusable, willful, and deliberate.” As a result, the trial court struck Owner’s answer and affirmative defenses.
The trial court then entered summary judgment against Owner on the basis that there were no longer any disputed
issues of material fact. On appeal to the Fourth District Court of Appeal, the appellate court reviewed the trial court’s
order striking Owner’s pleadings for an abuse of discretion. The striking of pleadings for noncompliance with an order compelling discovery is the most severe of all sanctions which should be employed only in extreme circumstances. The appellate court found that the trial court did not abuse is discretion when it entered the order granting
sanctions. Owner had displayed a “deliberate and contumacious disregard for the court’s authority” throughout the
course of the lawsuit. Given the record before the appellate court, the appellate court could not find that the trial
court abused its discretion. Therefore, the appellate court upheld both the order striking Owner’s pleadings, as well
as the final judgment entered in favor of Association.
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