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SCREENING, CRIMINAL RECORDS—AND DISCRIMINATION
RECENT
CASES
 A claim that
utility meters
were illegal
was not frivolous when the
claim was
based on the
absence of a
utility easement, after the
easement on
which they
were based
was left out of
an amended
declaration.
So no frivolous claim fees
could be
awarded.
 Reserves can
not be waived
by members at
a board meeting, only at a
membership
meeting. Developer ‘s waiver
claim failed
when no members’ meeting
was held.
THE INFORMATION GIVEN IS
SUMMARY IN NATURE, FOR

On April 4, 2016 HUD issued a written
“guidance” on when a denial of a housing
opportunity to a person with a criminal record—an arrest or conviction—can constitute
illegal discrimination. While the immediate
target may be landlords and rental
housing, it won’t take long for condominiums and other communities
with the power to screen and approve renters will come under
similar scrutiny. So managers and
boards alike need to take heed
and re-evaluate their screening process and
approval criteria in light of this new information from those charged with enforcing the
federal Fair Housing Act.
The issue is this— in America generally as
well as in Florida and each of its counties
those with criminal records tend to be minorities. As a result, the impact of a denial of
housing accommodations based on a criminal
record has a disproportionate impact on ethnic and racial minorities. The law recognizes
this as discrimination and creates so-called
“discriminatory effect” liability, which is just as
harmful as direct intentional discriminatory
conduct, even though it may arise from conduct that is free from direct discriminatory
intent. Thus, HUD’s guidance is intended to
prevent screening practices which result in
discriminatory effect liability.

EDUCATIONAL
PURPOSES. IT IS
NOT INTENDED AS
SPECIFIC OR DETAILED LEGAL
ADVICE. ALWAYS
SEEK INDEPENDENT LEGAL COUNSEL FOR ADVICE
ON YOUR UNIQUE
SITUATION.

The legal analysis takes into consideration
three broad factors. The first is to determine
the existence of a “disparate impact” from the
use of a criminal record as a screening tool in
the relevant market. One can argue whether
the market should be local, county, statewide
or national, but it is likely that whatever area
is selected, in Florida a disparate impact on
minorities will be found because of the historical composition of our prison populations.

The second factor is whether the use of a
criminal background check meets a core,
legitimate and nondiscriminatory interest of
the housing provider. Of course, every association claims resident safety as such an interest, but the matter doesn’t stop
there. The quality of the information
used in this endeavor has to be considered. For example, the courts
have ruled that arrest records alone
prove nothing and therefore are not
relevant to resident safety decisions. The same is true for convictions if the
policy does not consider the nature and severity of the crime and how long ago the conviction occurred. A blanket policy of denial
based on any conviction serves no legitimate
nondiscriminatory purpose.
Assuming that use of a criminal background
check does serve a core legitimate nondiscriminatory purpose, the third factor to consider is whether there is a less discriminatory
alternative. This will involve looking at individual factors involved in each specific case.
As a law firm we have always recommended
that criminal records be viewed with an eye
toward relevance, both in terms of subject
matter and time frame. The question is this—
does the criminal offense relate to the individual’s fitness to be a good neighbor and to his
or her propensity to abide by the governing
documents of the community? Is the offense
related to residents’ personal or property
safety? In terms of time, was the offense
recent, or has so much time passed without
further incidents so as to show a likelihood
that the person has changed conduct and not
exhibited a pattern of behavior? If there is no
relevance then the criminal record has no
probative value and provides no nondiscriminatory basis for denial of housing.
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Community Counsel

RECENT CASE SUMMARIES
In Blinn vs. Florida Power & Light Company and West Shore Villas of Naples Owners’ Association, Inc., 41
Fla. L. Weekly D676c (Fla. 2nd DCA, March 16, 2016) Owner brought suit against Association and Power Company
for injunctive relief and damages for trespass and nuisance based on Power Company’s refusal to remove eight electric meters from the exterior wall of Owner’s single family residence. Owner dismissed his claims after Power Company asserted that Power Company had the authority to install and maintain the electric meters based on a tariff and
a perpetual easement. The trial court granted Power Company an award of attorneys’ fees and costs against Owner
pursuant to Section 57.105, Fla. Stat. (frivolous lawsuits). On appeal to the Second District Court of Appeal, the appellate court noted that Owner had eight electric meters affixed to the exterior wall of his residence which served
Owner and seven of his neighbors. The power meters were owned and maintained by Power Company. Association’s original declaration of covenants and restrictions contained a utility easement permitting these meters to be installed on Owner’s wall. However, in 2007 an amended and restated declaration was recorded which eliminated the
utility easement. Owner considered the meters to be illegally mounted and unsuccessfully complained about the meters and their supporting structures. Section 57.105, Fla. Stat., permits an award of attorneys’ fees when a party
knew or should have known that their claim or defense was not supported by the material facts or the application of
the law. Therefore, on appeal the question was whether Owner and his attorneys should have known that Owner’s
claims had no legal merit. The appellate court reversed the trial court and found that Owner did not unreasonably
pursue his claims due to the lack of a utility easement in the amended and restated declaration. (See also Volume
19, Issue 12, December, 2015.)

In Meritage Homes of Florida, Inc., vs. Lake Roberts Landing Homeowners Association, Inc., 41 Fla. L.
Weekly D568a (Fla. 5th DCA, March 4, 2016) Association sued Developer alleging that Developer had improperly
waived reserves while in control of Association. Between May 2007 and May 2011, Developer purchased, developed and sold 42 of the 58 lots in Association. In 2007 Developer incorporated Association and recorded deed restrictions. Developer was the “declarant” under the declaration. The declaration incorporated the reserve requirements set forth in section 110-157 of the City Code of Winter Garden. The code required annual deposits into four
different reserve accounts: a “routine-community subdivision infrastructure maintenance account” for schedule maintenance and unscheduled repair of the private roads, drainage systems, sidewalks, street lights, gates, and other
infrastructure in Association, and three “capital repair accounts” for the major repair, replacement, and reconstruction
of Association’s other infrastructure. Deposits were supposed to begin in the year in which the City issues a Certificate of Completion for the subdivision’s infrastructure. The initial 2008 annual budget established by Developer established Association’s operating expenses as well as an $11,000 deferred maintenance reserve account. Developer asserted that in September, 2008, Association’s management company prepared a draft of Association’s 2009
annual budget, and this draft budget proposed to waive reserves for both 2008 and 2009, and that when Association’s developer-controlled board of directors met on October 21, 2008, to approve the budget, it was unanimously
approved. Accordingly, no reserves were included in the final budgets for 2008 and 2009. Developer further asserted that despite written notice to all members, including several consumer homeowners at that point, no member
other than Developer attended the board meeting. Accordingly, Developer asserted that its attendance constituted a
quorum of the board, as well as a quorum of the membership. Association disputed that reserves were properly
waived at a board meeting and that it was the non-developer homeowners which must determine whether no reserves or less reserves than required should go into effect for the coming year. The trial court ruled in Association’s
favor and held that the reserves required by the City Code could not be waived. On appeal to the Fifth District Court,
the appellate court affirmed the decision of the trial court, albeit on different grounds. Specifically, the appellate court
noted that based upon Developer’s own account of the facts, the 2008 and 2009 reserves were not properly waived
at the October 21, 2009 board meeting. Simply stated, Developer failed to follow the requirements of Section
720.303, Fla. Stat., which requires a meeting of the members to consider a waiver or reduction of reserve funding.
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