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 Admission of
business records into evidence requires
a proper foundation based
on personal
knowledge as
to recordkeeping system and
data entry system of the
originator of
the records at
issue.
 Statute of limitations to
challenge an
amendment to
covenants is
five years even
if it is alleged
that the amendments were
not properly
adopted and
hence void
from the outset.

THE INFORMASUMMARY IN NATURE, FOR
EDUCATIONAL
PURPOSES. IT IS
NOT INTENDED AS
SPECIFIC OR DETAILED LEGAL
ADVICE. ALWAYS
SEEK INDEPENDENT LEGAL COUNSEL FOR ADVICE
ON YOUR UNIQUE
SITUATION.
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With the legislative session winding down
in Tallahassee—there is just about a
week left and the adoption of a budget
remains the main order of business left to
accomplish— all of the best and worst
laid plans of mice and men have come
and gone for naught, at least in the
area of community association legislation. It looks more and more likely
that no significant legislative
changes will occur in 2016, and that
is highly unusual.
That does not mean, however, that the
law is standing still. To the contrary. In
the condominium arena the Division has
been working on proposed changes to its
administrative rules regarding the election process to accommodate the use of
electronic voting as part of the election
process, even though there are major
deficiencies in the enabling statute that
remain to be addressed. At this time the
rules have not become final and changes
are still in development. But they bear
watching because they doubtless will impact the need for notice to people whose
right to vote may be qualified or compromised in some fashion, as perhaps by
virtue of a delinquency or suspension of
voting rights.
Many of these rule changes are disguised attempts to fix problems in the
statute. It appears that all of these
changes will be implemented in the next
couple of months, so stay tuned. Even
homeowner and cooperative associations
should be watching because often condo-

miniums set the pace and their procedures are useful analogies to what may
occur in other types of associations.
Case law also has been a source of both
wonderment and aggravation for many
community associations, especially
in the area of collections. Recent
cases have cast doubt on the ability
of associations to collect the
amounts dictated by statute, i.e. the
lesser of one percent of the mortgage amount or 12 months of assessments from first mortgage holders, and
all back assessments from persons who
purchase a property at a foreclosure sale
but who do not hold the first mortgage.
Despite some confusion and contradiction among the court decisions several
appellate courts, relying on language in
the governing documents of the litigating
communities have disregarded the statutes and found no liability at all for back
assessments. This leads us to again
recommend that all communities consider amending the lender/successor
owner liability provisions of their documents as soon as possible.
Not only will this prevent the loss of assessment income but it will potentially
avoid lawsuits by new owners, some of
whom have been suing associations
without prior notice when they feel the
amounts claimed due in association estoppel letters are wrong. Such suits are
rapidly turning into a money-making
racket and intimidation tactic. Beware.
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Community Counsel

RECENT CASE SUMMARIES
In Hidden Ridge Condominium Homeowners Association, Inc., vs. Onewest Bank, N.A., 41 Fla. L. Weekly
D286a (Fla. 5th DCA, January 29, 2016) Bank brought an action against Owner and Association to foreclose a mortgage against a condominium unit. Bank alleged that its interest was superior to all other interests, including any
lien rights of Association. Association answered the complaint claiming an interest in the unit based upon its lien
rights and otherwise alleging its lack of knowledge regarding the other allegations of Bank’s complaint. Bank filed a
notice of intent to offer various documents at trial. The notice listed the following documents, intended to be offered
at trial via certification: the original note, the original mortgage, a demand letter, the payment history, and business
records showing amounts due and owing. Association did not object to the notice. Several months later, Bank filed
a witness and exhibit list, stating its representative would testify as to the business records, the loan, the default,
and standing. At the non-jury trial Bank offered no witnesses, choosing to present only a certified business records
affidavit in an attempt to lay a foundation for the business records’ admissibility. The trial court admitted the affidavit over Association’s objection. On appeal to the Fifth District Court of Appeal, the appellate court agreed with Association that Bank’s business records affidavit did not include the necessary foundation to admit the accompanying
documents. Bank’s affidavit failed to demonstrate familiarity with the record-keeping system of the Bank that prepared the documents nor knowledge of how the data was uploaded into the system. Thus, the appellate court reversed the trial court’s admission of the records and remanded the case to the trial court for further proceedings.

In Hilton, et al., vs. Pearson and Paradise by the Sea Property Owner’s Association, Inc. et al., 41 Fla. L.
Weekly D359a (Fla. 1st DCA, February 10, 2016) Owners filed suit seeking to invalidate amendments to the restrictive covenants recorded in September 2001 and April 2005. Owners claimed the amendments were “null and void”
because they were not properly enacted. Specifically, the suit alleged that the amendments were not enacted in
compliance with the subdivision’s original restrictive covenants because the 2001 amendments were never voted
on or approved by the owners within the subdivision and the 2005 amendments were approved by only 70% of the
owners even though the amendments affected the owners’ property rights. Hilton intervened in the lawsuit and was
permitted to file an answer and affirmative defenses. Hilton alleged that Owners’ claims were barred by the five
year statute of limitations. In March 2015, after a bench trial, the trial court entered an amended final order declaring the 2001 and 2005 amendments to be “void” and finding that the subdivision’s original restrictive covenants remain in effect. The trial court also rejected the Hilton’s statute of limitation defense. On appeal, Hilton argued that
the trial court erred in rejecting its statute of limitations defense. In response, Owners argued that the statute of
limitations defense was waived below because it was not raised by Association in its answer, and even if the defense was not waived, the trial court correctly rejected the defense because the improperly enacted amendments
were tantamount to forged deeds that were void ab initio and could be challenged at any time. Hilton responded
that the defense was not waived because the trial court expressly ruled that it could raise the issue as an affirmative
defense as intervenors and the court also granted Association’s motion asking the trial court to consider the issue in
order to avoid further delay resolving which version of the restrictive covenants governs the subdivision. On appeal,
the First District Court of Appeal summarily rejected the waiver argument, finding it refuted by the record and contrary to rulings by the trial court. As to the statute of limitations defense, the appellate court agreed with Hilton and
affirmed existing case law holding that a suit challenging the validity of an amendment to restrictive covenants must
be filed within five years of the date that the amendment is recorded even if the suit alleges that the amendment
was void because it was not properly enacted. Here, Owners’ suit was filed almost 12 years after the 2001 amendment was recorded and more than 8 years after the 2005 amendments were recorded. Therefore, the suit was
barred by the statute of limitations.
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