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REAL “PROGRESS” IN TALLAHASSEE ? DOUBT IT.
RECENT
CASES
 Lis Pendens
statute gives
exclusive jurisdiction over
property in
foreclosure to
the court hearing the mortgage foreclosure , so that a
later lien foreclosure can
not be filed
and leap-frog
over a stalled
mortgage foreclose proceeding.
 2nd DCA rules
that Condo
Association is
neither a mind
reader nor a
document delivery service
when it comes
to request to
inspect records that the
unit owner delivers but
never pursues.
THE INFORMATION GIVEN IS
SUMMARY IN NATURE, FOR
EDUCATIONAL
PURPOSES. IT IS
NOT INTENDED AS
SPECIFIC OR DETAILED LEGAL
ADVICE. ALWAYS
SEEK INDEPENDENT LEGAL COUNSEL FOR ADVICE
ON YOUR UNIQUE
SITUATION.

It is, frankly, discouraging, to see how
much time is wasted each year in the
Florida Legislature dealing with gun legislation. Whatever your beliefs are on the
meaning of the Second Amendment, long
ago everyone came to recognize that
Florida’s number one industry is tourism, both national
and international.
The more time the Florida
House wastes passing open
carry bills, as they did this
week, including allowing the
open carrying of firearms in
public, including on college campuses
and by Florida Legislators –only—but not
their constituents—during legislative
meetings, such as committee meetings,
the more the public from other states and
countries will look elsewhere when considering family vacations, second homes
and warm weather retirement havens.
These actions show the greater populace
at large that Florida is neither a family
friendly nor a senior friendly locale, and
what message does it send to minorities?
“Come to Florida and carry a weapon out
in the open - but at your peril?”
There is a place and time for weapons of
sport and self-defense, but they are not in
our tourist areas, in our community associations, in our nursing homes or in the
knapsacks of our students and in our dormitories. Do the rights of gun owners
really trump the constitutional rights of
freedom of association, i.e. the right of a

person to be free of a gun influence, and
the right of Congress to regulate commerce—which the Supreme Court has
ruled to be absolute. The last time we
looked, guns and ammunition were part
of commerce and can be regulated as
part of commerce just like any
other dangerous instrumentality
or product passing through the
channels of commerce. Too
many people are making too
much money from the misery
that guns inflict on others. More
than anything else guns have
been shown to be a source of
injury and self-injury when they are available.
With regard to the right of association,
consider SB 68, which lists 14 places
that guns would not be permitted. Nowhere on that list is “the property of a
private homeowner or business establishment that desires to be firearm free.”
Do I have a right to refuse to allow guns
in my home or office? I’m betting I do.
The only minor sanity to have come out
of Tallahassee so far this session when it
comes to guns, is a provision (SB 130)
that passed a Senate committee and prohibits recreational shooting (including
target practice) in residential communities with a density of one acre of more.
However, the penalty is only a misdemeanor and there is a self-defense exception that can be claimed. It is also a
defense if the density can be proven to
be greater than one home per acre.
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RECENT CASE SUMMARIES

In Jallali vs. Knightsbridge Village Homeowner’s Association, Inc., 41 Fla. L. Weekly D263a (Fla. 4th DCA, January
27, 2016) Association filed an action to foreclose a claim of lien against Owner’s home. In 2006 Association recorded a
notice of lis pendens and filed a lawsuit against Owner to foreclose a lien on her property for failure to pay assessments.
Association obtained a final judgment in February 2007, which was satisfied in March 2008. In May 2007, Bank filed a
foreclosure action against Owner and recorded its notice of lis pendens against Owner’s property. Association was named
as a defendant in the mortgage foreclosure action. Bank’s successor in interest obtained a final judgment of foreclosure in
2014. However, in 2011, while Bank’s action was pending, Association filed and recorded a new claim of lien for delinquent maintenance assessments against Owner’s property. In 2012 Association filed a separate lien foreclosure action
and obtained a default final judgment. That final judgment was affirmed in an earlier appeal. Subsequently, in 2015
Owner moved to vacate Association’s 2012 final judgment of foreclosure. The trial court refused to set aside the judgment. On appeal to the Fourth District Court of Appeal, the appellate court noted that the issue on appeal was whether
Bank’s lis pendens divested the trial court of jurisdiction to adjudicate Association’s 2012 lien foreclosure action. The appellate court noted that when Bank filed its lis pendens in 2007, Association had not yet recorded Association’s 2011 lis
pendens or its 2012 foreclosure action. Accordingly, based upon the statutes governing lis pendens, and the appellate
court’s earlier decision of U.S. Bank National Ass’n, vs. Quadomain Condominium Ass’n, 103 So.3d 977 (Fla. 4th DCA
2012), [see Community Counsel 12/2012] the appellate court found that the trial court lacked jurisdiction to entertain Association’s 2012 foreclosure action, and Association’s only means to enforce its 2011 lien was to intervene in mortgagee’s
2007 foreclosure action. Thus, the appellate court reversed the trial court’ refusal to set aside association’s 2012 foreclosure judgment.

In Ridge Groves Condominium Association, Inc., vs. Misserville, 41 Fla. L. Weekly D176a (Fla. 2d DCA, January 15,
2016) Owner sued Association claiming that Association had denied him access to Association’s official records in violation of Florida Law. In March 2010 Owner submitted a records request form to Association asking for an appointment to
inspect and copy a roster of current residents as well as Association’s insurance policies. Immediately above Owner’s signature, the form states “Please provide the undersigned with an appointment to review the records above. I will call you
for the appointment time in the next 5 days.” Owner signed and submitted the request but never called for the appointment. Nevertheless, Owner maintained that Association violated the statute because it did not deliver the requested documents to him. The trial court ruled in Owner’s favor and awarded statutory damages and attorneys fees. On appeal, the
Second District Court of Appeal noted that the Florida Statutes grant condominium owners a general right to inspect and
copy any association record not expressly excluded by the statute. An association’s failure to provide records within ten
(10) working days of a written request creates a rebuttable presumption that association willfully failed to comply. Under
the statute, a member who is “denied access” to association records may recover damages for association’s willful failure.
However, a member’s right to inspect and copy is not limitless. An association may adopt reasonable rules regarding the
frequency, time, location, notice and manner of record inspections and copying. In this case, Association had promulgated
a written form for requesting access to records for inspection and copying, which provided that the member would call for
an appointment. Owner contended and the trial court agreed that there was no evidence that Association had adopted the
appointment requirement as a rule and that Association was legally obligated to deliver the records. The appellate court
found that the first proposition was undermined by the form itself, with Owner acknowledging that the scheduling of an appointment was required of association members seeking to inspect records. Owner never contended or proved that the
form was improperly adopted or that it was unreasonable. The appellate court found that Owner’s second contention
about Association sending records was simply wrong. The statute does not provide that an Association must deliver records to a member; rather, it must simply furnish the member a reasonable opportunity to inspect and copy records upon
request. Furthermore, Owner never requested Association deliver records to him. Thus the appellate court reversed the
trial court and ruled for Association.
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