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NEW YORK TAKES A STAND—WHERE IS FLORIDA ??
RECENT
CASES

 Court awarded
attorneys’ fees
to party who
prevailed on
each count
where attorney’s fees were
available but
none to the
other party
who got the
requested relief, but where
no fees where
available, even
though end results of case
were mixed.
 FNMA not entitled to safe
harbor limited
liability in HOA
foreclosure
when it failed
to name the
HOA initially
when it filed
the foreclosure and
waited 4 years
to add the HOA
as a party to
the case.
THE INFORMATION GIVEN IS
SUMMARY IN NATURE, FOR
EDUCATIONAL
PURPOSES. IT IS
NOT INTENDED AS
SPECIFIC OR DETAILED LEGAL
ADVICE. ALWAYS
SEEK INDEPENDENT LEGAL COUNSEL FOR ADVICE
ON YOUR UNIQUE
SITUATION.

Recently the New York Times reported that
Airbnb, the short term vacation/rental housing
behemoth, dropped a suit it had filed challenging legislation the state had passed prohibiting Airbnb (and similar services) from
operating in New York City, where their
“operators” are said to be stripping away any
chance for local residents to find
affordable housing opportunities. Despite caving in, in a bit of
Trump-style post-truth, the company termed its action a victory
for its operators.
So while the State of New York
exercised dominance and control over its urban housing stock,
where is the State of Florida, a
state where the attractiveness of
short term housing opportunities statewide
dwarfs that of New York City, but where the
need for local affordable housing is also
great? In a word, nowhere. This state has
long since surrendered to the special interests of entities like Airbnb.
Section 509.032(7)(b), Fla. Stat. was adopted
and effective July 1, 2014. It prohibits the
adoption of any local laws or ordinances after
June 1, 2011 that would prohibit vacation
rentals or regulate the duration or frequency
of vacation rentals. Vacation rentals are rentals of residential accommodation for periods
of 30 days or less. So in Florida, the only protection against short term transient rentals in
any community are either older, pre-existing
zoning ordinances on the books before mid2011, or private covenants that have to be
enforced by your own community association.
The state stands mutely by and provides no
assistance to its local residents or their
neighborhoods, instead allowing them to become polka-dotted with sub rosa B&Bs.

Years ago term limits were vigorously championed as a good idea to prevent legislators
from becoming career hacks who got too
cozy with special interests. Now that they
have been on the books for a couple of decades it is time to pronounce term limits an
utter failure at preventing special interests
from exerting undue influence
over legislators.
It is expected that the upcoming legislative session will be
headlined by further liberalization of open carry gun laws,
even though it is widely conceded that most of the public
doesn’t want them—tell me,
should we amend our community association laws to specifically allow firearms at community association
meetings? Let’s ask the NRA. I bet they have
an opinion, and I bet I know what it is. I also
bet their opinion differs from yours.
Year after year the Florida Legislature attends to the business of the people, but what
comes out of the legislative hopper is invariable designed to help some people, not the
people. The Florida Legislature has successfully drawn its districts to stifle competitive
election contests, to favor the incumbent, to
keep our state a one-party state, as it has
been for almost forty (40) years. The way
enacted laws are skewed shows a consistent
bent that disregards the interest of persons
living in community associations in favor of
banks, insurers, entities like Airbnb, developers, design professionals, and just about anyone except the average homeowner who is
the core constituent that is supposed to be
served by the elected official. One wonders
just how long this state of affairs can continue
before voters wake up and take notice.
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RECENT CASE SUMMARIES
In Olson vs. Pickett Downs Unit IV Homeowner’s Association, Inc., 41 Fla. L. Weekly D2699a (Fla. 5th DCA, December 2, 2016) Association brought an action against Owner alleging that Owner made modifications to a roadway drainage
swale on his property. Association claimed that Owner’s modifications caused, and continued to cause, water to run-off
Owner’s property, thereby flooding adjacent lots and the ingress-egress easement. Association demanded that Owner be
required to perform remedial work to restore the swale. Association filed a four-count complaint: 1) injunctive relief to enforce the covenants; 2) declaratory relief pursuant to Chapter 86; 3) a count for common law nuisance; and 4) a count for
injunctive relief to require Owner to correct the alleged interference with the ingress-egress easement. Association also
sought attorneys’ fees for the claims raised in counts one, two and four based upon the declaration and the Florida Statutes. Owner filed an answer to the complaint denying the allegations of the complaint. Following a trial, the court entered
a final judgment in favor of Owner on counts one and four based upon Owner’s affirmative defenses of laches, statute of
limitations, and statute of repose. Because of these rulings, the court also determined that count two was rendered moot.
Finally, as to count three, the court did find that the alterations to Owner’s lot did cause intermittent flooding and awarded
Association nominal damages for the nuisance. As a result of the trial court’s ruling, both parties sought prevailing party
attorneys’ fees and costs. The trial court denied both motions, finding that both parties prevailed on “significant” issues in
the case. On appeal to the Fifth District Court of Appeal, the appellate court reversed and found that Owner was entitled
to an award of attorneys’ fees because Owner prevailed on the “significant” issues of the counts which permitted an award
of attorneys fees.

In Federal National Mortgage Association vs. Mirabella at Mirasol Homeowners Association, Inc., 41 Fla. L.
Weekly D 2633a (Fla. 4th DCA, November 23, 2016) FNMA obtained title to real property in Palm Beach County through
an action foreclosing the first mortgage. At the time it filed its foreclosure, FNMA failed to join Association to extinguish
any interest or claim Association may have had in the property. Ultimately, four years into the litigation, FNMA moved to
amend its complaint to add Association. The appellate court noted that the issue in the appeal was a question of first
impression in Florida, to wit; which word does the word “initially” modify in the statute limiting liability of a first mortgage
holder for certain association assessments. The trial court held that the word “initially” modified the verb “join” in the statute and ruled in favor of Association. On appeal, the Fourth District Court of Appeal noted that generally speaking, as
established by common law, a junior lienholder cannot extinguish a senior lienholder’s interest in real property. Association’s declaration provided for a continuing lien for assessments and was recorded prior to the FNMA mortgage, and
therefore Association’s lien for assessments would ordinarily have priority over FNMA’s mortgage. However, the Florida
Legislature modified the common law scheme by enacting Section 720.3085, Florida Statutes, which is sometimes referred to as the “safe harbor” statute. Under this statute, the liability of a foreclosing mortgage lender is limited. However, the statute provides that the “limitations on first mortgagee liability. . . . apply only if the first mortgagee filed suit
against the parcel owner and initially joined the association as a defendant in the mortgage foreclosure. Therefore, if
FNMA “initially joined” Association in the foreclosure action, FNMA would face only limited liability for assessments coming due before it took title to the property. After FNMA gained title to the property through the foreclosure action, Association brought its own lien foreclosure action against FNMA to collect all pre-title assessments due Association, without limitation. FNMA defended by arguing that it did not have to pay these assessments because it was protected by the safe
harbor statute. Association conceded that FNMA as a first mortgagee would have been able to take advantage of the
limited liability statute. However, Association argued that FNMA never sailed through the safe harbor because it failed to
“initially join” Association in the foreclosure action. In other words, by waiting four years to join Association into the foreclosure, FNMA never acquired the protections of the statute. The trial court agreed and held that FNMA’s failure to
“initially join” Association into the foreclosure action prevented FNMA from sailing under the safe harbor. On appeal, the
district court agreed with the trial court. The appellate court concluded that the Legislature wanted a homeowners association to be able to be involved in the case from the start so that it could have the ability to move the case along and
monitor its progress. In doing so, Association would have been in a position to minimize its losses and move the case to
a quick resolution.
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