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SOME EGGS ARE JUST BROKEN
RECENT
CASES
 A substantial
increase in assessments to
cover nonrecurring expenses in excess of 115% of
the previous
year’s annual
budget had to
be approved by
the members of
this HOA, either
as a special
assessment or
because of the
size of the increase in the
annual budget.
 An agreement
to build an
amenity and
share its cost
and to make the
agreement into
a covenant
that runs with
the land is not
subject to defenses like
changed circumstances or
frustration of
purpose.
THE INFORMA-

This is the legislative preseason. It is the time
when legislative proposals are drafted, circulated, redrafted and polished. Ideas are
kicked around like soccer balls, and points
are scored or blocked. Concepts are kicked around and
some advance while others fall
by the wayside. What is odd
about this process however, is
that merit is only a part-time
visitor to the clubhouse.
Many proposals proceed forward based on who the author is or who the
author knows. The merits of the proposal are
left to be determined later, and even then, the
merits are determined relative to political considerations, and not necessarily by whether
the proposal really includes good, wellthough-out and rational public policy.
A case in point is a proposal to amend Chapter 712, Fla. Stat., the Marketable Record
Title Act (“MRTA”). The proposal being circulated is some 26 pages and is chock full of
new concepts that frankly leave a knowledgeable reader reaching for the dandruff shampoo, as so much of the bill is a head
scratcher. Here are just two “highlights:”

TION GIVEN IS
SUMMARY IN NATURE, FOR
EDUCATIONAL
PURPOSES. IT IS
NOT INTENDED AS
SPECIFIC OR DETAILED LEGAL
ADVICE. ALWAYS
SEEK INDEPENDENT LEGAL COUNSEL FOR ADVICE
ON YOUR UNIQUE
SITUATION.

1. For the first time it would apply to condominiums and cooperatives, raising the specter that the governing documents of these
communities—the very documents which create this type of property ownership—could (at
least in part) expire after thirty (30) years
unless timely renewed, even though condo
and coop interests are by statute expressly
made perpetual fee simple ownership interests. It appears from the language of the proposal that the use restrictions and assessment provisions might be in danger of sunsetting. Why this should be so is not at all clear.

2. Each Association would be required to
record a statement in the public record annually, within 30 days following the annual
meeting. In addition to other information this
statement would have to include an indication of whether
the association desires to preserve the “covenants and restrictions affecting the community” from extinguishment under MRTA. Why such an annual statement is necessary
when the essential obligations
under MRTA remain intact is a complete
mystery. Remember that MRTA requires
HOAs to record a notice at least once every
30 years to preserve the governing documents of the Association. So having to do
any annual notice in addition to a 30 year
notice is—to say the least—redundant. Yet
the proposal gives no indication of what occurs should an association fail to record this
annual statement, nor is there any indication
of what public policy or other purpose is to
be served by completion and recording of
this annual statement.
In situations like, it is tempting to speculate
on the motivations of the drafter. In this case
the suspicion is that this proposal is a (weak)
attempt to make associations annually state
whether they intend to enforce the use restrictions in their governing documents. This
could be used to create a (weak) argument
that if they fail to affirmatively state their intention to enforce them, then the association
has waived its right to enforce the use restrictions. The same (weak) argument could
apparently be available with regard to collection of assessments. Perhaps this sounds a
bit paranoid, but sometimes a broken egg is
just a broken egg, and sometimes a bad
idea is something really rotten.
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Community Counsel

RECENT CASE SUMMARIES
In Shores of Panama Resort Community Association, Inc., vs. Shores of Panama, LLC, et al., 41 Fla. L. Weekly
D2458b (Fla. 1st DCA, November 2, 2016), the trial court temporarily enjoined Association from the collection of an assessment for anticipated non-recurring legal and engineering fees of $525,000 that Association adopted at a special meeting
held after its annual budget had already been adopted. Owners argued, and the trial court agreed, that the assessments
were “special assessments” that required a different approval process versus the amended budget process used by Association. In July 2015 Association sent to Unit Owners in a multi-condominium complex notice of a special meeting, the purpose of which was to adopt an amended budget that would increase the annual budgeted amount originally set for legal
fees to cover expected one-time legal and engineering expenses to be used in litigation over construction defects. Association’s 2015 annual budget had already been adopted. Association, through its board of directors, voted to adopt the
amended budget, adding an additional $350,000 of legal fees and $175,000 of engineering expenses to be paid by assessments in the fourth quarter. Owners filed suit to enjoin collection of the assessments. Two competing arguments were presented to the trial court. Association argued that the assessments were authorized as an amendment to the existing
budget. Unit Owners argued that the assessments fell within the definition of “special assessments” and thus required a
unit owner vote for adoption. On appeal to the First District Court of Appeal, the appellate court affirmed that the assessments fell within the definition of special assessments. The appellate court also noted that if, as argued by Association, the
assessments were simply additional common expenses which could be added through amendment to the budget, then Association ran head long into the statute limiting increases in common expenses which exceed 115 percent of assessments
for the preceding year. Either the $525,000 is in addition to the regular, annual budget (for purposes of adopting a substitute budget) or it is an excluded non-recurring expense for which the special assessments adoption process applies. Because Association specifically identified the increased assessment as “non-recurring costs” for which it created two new
separate categories and identified as “non-recurring expenses,” the trial court correctly concluded that they fall into the
“special assessment” category.

In CRP II-Miramar, LLC vs. The French Quarters Condominium Owner’s Association, Inc., 41 Fla. L. Weekly D2459a
(Fla. 1st DCA, November 2, 2016) a lawsuit was filed involving two condominium projects and an agreement between their
owners. Miramar Enterprises of FWB, Inc., was developing a new phase of its mixed-use development. Association was
located on adjacent property. The two entities entered into an “Easement and Maintenance Agreement” in which Miramar
agreed to construct a swimming pool and other improvements on its property that residents of both properties could use.
In return, Association and its members agreed to share maintenance costs of those improvements. The agreement explicitly stated that “[t]he Easements, duties and obligations herein granted and assigned, shall be deemed to be covenants
appurtenant to and to run with the ownership of the properties and their respective heirs, successors and assigns.” The
pool and related improvements never came to be. Miramar notified Association that it could not construct them because of
market conditions, financing conditions, and contractor issues. Thereafter, Association sued Miramar. While the litigation
was pending, Miramar gave up the property through a deed in lieu of foreclosure, and the new owner – CRP II-Miramar,
LLC, the appellant herein, was joined as a defendant. Association’s complaint was filed in two counts. The first count
sought a declaration that the agreement constituted a covenant running with the land, meaning it bound CRP II as the new
owner. The second count alleged that CRP II and Miramar breached the agreement by failing to build the pool and other
amenities. CRP II asserted several defenses, including that the agreement was not a covenant running with the land,
meaning that as the new owner it had no obligation to perform. The trial court granted partial summary judgment as to the
first count, concluding that the agreement was a covenant running with the land and bound CRP II. The trial court never
reached the breach of agreement count, which the plaintiff voluntarily dismissed. Therefore, the only matter before the
First District Court of Appeal was the trial court’s declaration that the agreement ran with the land. Nonetheless, CRP II
filled much of its brief with arguments about whether the doctrines of frustration of purpose or impracticability apply and
whether the agreement should be voided because of materially changed circumstances. On appeal, the appellate court
noted that those issues might relate to the breach of the contract claim, an issue not before the appellate court, but these
issues do not factor into whether the trial court was wrong in declaring that the covenant ran with the land. The appellate
court found no error and upheld the ruling of the trial court that the agreement did in fact run with the land.
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