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WELCOME TO THE START OF THE 2016 LEGISLATIVE SEASON
RECENT
CASES
 Condo association continued
to botch repair
of structural
water leak
over an extended period
of time and
owner was entitled to an
injunction requiring Association to make
repairs.
 Purchaser at
foreclosure
sale could not
ask the trial
court in that
action to determine
whether purchaser was
liable to association for
more than safe
harbor payments because
the court did
not retain jurisdiction over
that matter.
THE INFORMATION GIVEN IS

This coming week the Florida Legislature will
try again to carve up the state into rational
legislative voting districts acceptable to the
courts. Good luck with that.
At the same time special interest groups from the Koch
brothers and other national
super pacs down to state and
local legislative action committees are already busy meeting
to formulate their concepts,
agendas and bill text for the
regular state legislative session that starts early in 2016. It is a time for
brain-storming and calculation.
If we try to do “A”, first, will it work and is it
good public policy? Second, how do we word
it? Third, what other impacts and unintended
consequences will it have? And then, what
other groups will be impacted by “A” so as to
be motivated to oppose its adoption? Finally,
what allies might we find to help us enact
“A”? All of these considerations go into the
calculus that groups use when formulating
their strategies. Sometimes the strategy is
well-conceived and works like clockwork.
Sometimes it is dead on arrival for a multitude
of unforeseen or unknowable reasons.

SUMMARY IN NATURE, FOR
EDUCATIONAL
PURPOSES. IT IS
NOT INTENDED AS
SPECIFIC OR DETAILED LEGAL
ADVICE. ALWAYS
SEEK INDEPENDENT LEGAL COUNSEL FOR ADVICE
ON YOUR UNIQUE
SITUATION.

The group with which I have worked for
twenty (20) years, the Florida Legislative Alliance, a part of CAI — the nationwide Community Association Institute — has also
started this process. The delegates have
come forward with a number of proposals in
areas that commonly receive annual attention
— areas like remedies available to associations against delinquent owners; the burden
of owners who use document inspection requests as a sword rather than a shield; the
burden of casualty losses in condominium

communities and how uninsured losses are
shared; the expiration of recorded HOA covenants by operation of law after thirty (30)
years — to name just a few.
Each concept will be vetted through
discussion and will be drafted and
redrafted, then picked apart and
evaluated for its controversy quotient
and its potential enemies and allies. It
will be evaluated for inclusion in a
group bill or, if it is potentially too hot,
as a separate initiative, so as not to
contaminate other proposals.
When a final consensus is arrived at by the
group a model bill will be drafted along with a
parallel explanation in summary form. The
bill is then shopped to both potential legislative sponsors and allies – usually other
groups with similar interests who may wish to
partner with us in a lobbying effort.
Then the horse-trading and sausage making
process begins. Often good ideas get
scrapped in favor of concepts viewed more
favorably by those with superior political pull.
This usually occurs at or after the time the
Legislature convenes and it can be a time of
frustration and some incomprehension; when
decision seemingly is not based on good
judgment and sound logic, but on the basis of
power, and a preference for personal relationships and party affiliation over good policy. It can be a time of much head-scratching
and cynicism.
Do you have a good legislative idea? If so,
please email it to me at plwean@wmlo.com.
I’d like to hear your idea for improving the
operation of Florida community associations
of all types. Now is the time to get to work on
making changes.
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Community Counsel

RECENT CASE SUMMARIES

In Amelio vs. Marilyn Pines Unit II Condominium Association, Inc., 40 Fla.L.Weekly D1612a (Fla. 2d DCA, July
15, 2015) Owners owned a ground floor condominium unit. Owners’ unit had been plagued by excess moisture
coming through the concrete slab upon which their unit sits. In 2010, Owners observed excessive moisture in their
condominium unit, which was causing damage to the unit and its contents. They reported the problem to Association, which then brought in a leak detection service. In December 2010, the leak detection service ran tests and determined that there was excessive moisture in the slab which was not caused by a plumbing, air conditioning, or
other leak. In March 2011, Association hired an engineering firm to inspect the floor slab and recommend potential
repair options. The engineering firm recommended the installation of a moisture barrier on the slab and an exterior
drainage system. In December 2011, Association hired a different engineering firm to draw up plans for an exterior
drainage system. The drainage system was not completed until more than a year later, in early 2013. However,
even after the drainage system was installed, high moisture levels remained in the slab and moisture intrusion continued into Owners’ unit. Association then rehired the original engineering firm to perform another inspection. The
engineering report in April 2013, again recommended a moisture barrier be placed on the concrete slab. Association
hired a company to install the moisture barrier, but it was not installed in accordance with the engineering firm’s
specifications and, although disputed, the concrete slab may have been too soft and powdery for the barrier to be
effective. Association failed to take any further steps to resolve the problem and Owners’ unit continued to be damaged as a result of ongoing moisture intrusion. Owners filed suit for damages and for an injunction to compel Association to resolve the moisture problem in the slab. Before trial, the court bifurcated the injunction and damages
claims and conducted a nonjury trial as to the injunctive relief. The trial court found that Owners failed to demonstrate that they had no adequate remedy at law and denied injunctive relief. On appeal to the Second District Court
of Appeal, the appellate court noted that injunctive relief is specifically authorized by statute in cases brought by unit
owners against condominium associations for the failure to perform obligations as required by the governing documents. In order to establish entitlement to a mandatory injunction there must be a clear legal right which has been
violated, irreparable harm must be threatened, and there must be a lack of an adequate remedy at law. In reversing
the trial court, the appellate court found that Owners had established all of the elements necessary for a mandatory
injunction.

In Central Park a Metrowest Condominium Association, Inc., vs. Amtrust REO I, LLC, et al., 40 Fla.L.Weekly
D1666a (Fla. 5th DCA, July 17, 2015) Bank brought an action against Unit Owner to foreclose a mortgage, therein
naming Association as a defendant. Association counterclaimed to foreclose its assessment lien. The matter went to
trial and after the trial, a judgment was entered by which the court reserved jurisdiction to enter further orders as are
proper, including without limitation, for a deficiency judgment. Four months later REO bought the property at the
foreclosure sale. Association sent REO an estoppel letter demanding payment of all past due assessments and
fees. REO responded by letter invoking the “safe harbor” provisions of section 718.116. REO also filed a motion to
determine amounts due with the trial court. This motion went to hearing and the trial court entered an order that
REO was entitled to the safe harbor provision of the statute. Association appealed that judgment to the Fifth District
Court of Appeals. Association argued on appeal that the trial court lacked the authority to issue a post-judgment order on the issue since the trial court had not retained jurisdiction, in its foreclosure judgment, to issue such a ruling.
The appellate court agreed with Association and determined that the trial court lacked jurisdiction to entertain REO’s
motion to determine the amount of assessments due.
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