December, 2015

 Uses of property conforming to local
zoning and
other regulations can still
be a legal nuisances that
can be enjoined by court
order. it is possible to operate a lawful
business in an
unlawful fashion.
 Statute of limitations didn’t
necessarily
run from date
of complaints
about exterior
electric meters, but from
date when it
was known
meters were
deficient and a
safety hazard.
This creates an
issue of fact to
be tried.
THE INFORMASUMMARY IN NATURE, FOR
EDUCATIONAL
PURPOSES. IT IS
NOT INTENDED AS
SPECIFIC OR DETAILED LEGAL
ADVICE. ALWAYS
SEEK INDEPENDENT LEGAL COUNSEL FOR ADVICE
ON YOUR UNIQUE
SITUATION.
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The new year has sprung and it is silly season in Tallahassee. The swallows return to
Capistrano, the buzzards returned to Hinckley, and the cuckoos return to Tallahassee.
Look closely and you will see the hatchlings
peeking out from their shells in the annual
ritual known as “bill filing.” Some
inhabitants of Tallahassee are
more prolific than others and can
be counted on to annually lay bigger eggs than others. Consider
that great perennial, Sen. Alan
Hays, who has again filed his annual and unrealistic “cyber citizens”
friendly community association bill,
SB 1122.
This little gem would do the following:
1. Increase the penalty for the presumptive
willful failure to provide official records in a
timely fashion from $50/day for up to ten days
to $500/day for up to 30 days, i.e. up to
$15,000.00. Holy windfall, Batman.
2. Make management companies liable for
these penalties without the ability to be compensated or reimbursed by their association
clients. This is better than playing the lottery.
If I am an association member, I’m retiring
and submitting a document request every
single day. Do you suppose Senator Hays
spent any time thinking about the consequences of this proposal? I don’t think so.
Worse if he did and went forward anyway.
3. Force all Florida homeowners associations to become subject to the jurisdiction of
the Division of Florida Condominiums and
pay two dollars per door annually for the privilege of being regulated by the State of Florida. In addition, rather than mandatory presuit mediation, which works perfectly well at

resolving neighborhood disputes by compromise, disputes would go to mandatory arbitration before Division’s arbitrators who would
declare winners and losers and award attorneys fees. For a political party that widely
professes to want less government intrusion,
this is one Republican who year-afteryear advocates for more government
intrusion into the most local and intimate operation of our homes and lives.
Homeowner associations are not condominiums. They are not creations of
statute and do not need intrusive state
regulation and oversight.
4. Prevent any fine from becoming a lien
upon the home of a lot owner, no matter
the amount or the circumstances. Currently a fine in excess of $1000 may become a lienable amount if the governing
documents so provide.
5. Extend the reporting of information
about homeowner associations to the state.
Reporting occurred in 2013. The bill would
require additional reporting by the end of
2016 and at least annually thereafter, as well
as whenever any “material change” occurs.
There are other things in this bill that are not
quite so laughable, but in all honesty, each
year I wonder why Sen. Hays doesn’t get it.
Perhaps it is who he gets his information
from or how it is filtered, but it is obvious that
he has no depth of understanding of the consequences of what he is proposing. Above
all, a legislator should consider and be cognizant of how his or her legislative proposals
will impact the governed. When that basic
trust is breached, and the effects of legislation on the public are not considered the legislator making the proposal deserves the lowest grade available.
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Community Counsel

RECENT CASE SUMMARIES

In The Lake Hamilton Lakeshore Owners Association, Inc., vs. Wayne L. Neidlinger, d/b/a Captain Fred’s Airboat
Nature Tours, et al., 410 Fla. L. Weekly D27a (Fla. 2d DCA, December 30, 2015) Association brought suit against Captain Fred’s alleging the existence of a nuisance. Captain Fred’s runs a commercial airboat tour business on Lake Hamilton
that generated noise levels of up to 100-110 dB. Association alleged that the noise levels were extreme and created an
unreasonable loss of enjoyment for numerous residents around Lake Hamilton. Association further alleged that Captain
Fred’s operated up to ten hours per day every day of the week for several months during the peak season. Finally, Association alleged that about eighty percent of Lake Hamilton’s shoreline is zoned residential and that Captain Fred’s airboats
travel within 1500 feet or less of over 200 homes on every trip. Captain Fred’s moved to dismiss the lawsuit alleging,
among other things, that an activity which the law authorizes cannot be a nuisance. The trial court agreed with Captain
Fred’s and dismissed the lawsuit. On appeal to the Second District Court of Appeal the appellate court noted that an activity can constitute a judicially abatable nuisance notwithstanding full compliance with either a legislative mandate or an administrative rule. The appellate court also noted that if the complained-of conditions exists, the trial court was required to
determine if they constitute a nuisance as a matter of law, and compliance with an agency’s regulations is irrelevant to the
court’s determination of a nuisance. In citing to precedent, the appellate court found that “...mere compliance with the zoning ordinance will not, in and of itself, absolve a property owner from any claim of nuisance. A court examining a claim of
nuisance must focus not only upon legality, but also upon reasonableness of the use, as such use affects the public and
private rights of others and must of necessity be determined from the facts and circumstances of the case.” The appellate
court held that the airboat activity of Captain Fred’s may constitute a judicially recognized nuisance even if such activity is
authorized by statute, regulation or ordinance. A lawful business can be operated in an unreasonable manner, and that as
a result thereof, a neighbor can be deprived of the free use or enjoyment of his adjoining property. The appellate court
reversed the trial court’s order dismissing the case because the trial court incorrectly found that compliance with the county
ordinance absolved Captain Fred’s from any private claim of nuisance.

In Blinn vs. West Shore Villas of Naples Owner’s Association, Inc., 40 Fla. L. Weekly D2744a (Fla. 2d DCA, December 11, 2015) Owner brought suit against Association for various claims arising from the alleged poor condition of electric
meters and supporting wires and equipment affixed to Owner’s residence. There were eight electric meters affixed to the
exterior wall of Owner’s residence which served Owner and his neighbors. The meters were owned by FP&L and the supporting equipment was owned and maintained by Association. Owner considered the meters to be illegally mounted and
unsuccessfully complained about the meters and their supporting equipment to Association on numerous occasions from
and after his purchase of the property in 2000. In December, 2011 FP&L replaced the electric meters with new smart meters, but Association left the original supporting electrical equipment in place. Again, Owner demanded the removal of the
smart meters and equipment but was refused. In November, 2012 Owner filed suit against Association alleging claims for
mandatory injunction, trespass, breach of declaration of covenants, and private nuisance. Association moved for summary
judgment on all counts asserting that Owner’s claims were barred by the statute of limitation. Association argued that
each of Owner’s claims related to the presence of the meters and the supporting equipment’s state of repair and that the
meters and supporting equipment had been in place on the outside of Owner’s residence since 2000. Association explained that Owner complained repeatedly about the same problems with the meters and electrical equipment for thirteen
years before filing suit and thus Owner’s claims were barred by the statute of limitation. The trial court agreed with Association and dismissed Owner’s lawsuit. On appeal to the Second District Court of Appeal, the appellate court reversed the
trial court. The appellate court noted that Association’s arguments were premised on the idea that the statutes of limitation
began to run when Owner first learned of the existence of the meters and the supporting equipment’s alleged state of disrepair, but stated that Owner’s arguments were actually premised on the statutes of limitation beginning to run in 2011
when the condition of the equipment deteriorated to such an extent that it became a safety hazard. The court found that
material questions of fact existed about when the statutes of limitation began to run and it had to reverse the trial court.
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