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We continue our wish list for 2015 legislation.

 Appellate

Court ignores clear
statute and
held that a
restrictive
endorsement
on a partial
payment of
condo assessments was
effective to
cut off liability for the
balance of
the amount
owed. Shame.
peated requests to disabled unit
owner for
information
about his
need for an
emotional
support animal were
equivalent to
a denial .
THE INFORMA-

TION GIVEN IS
SUMMARY IN NATURE, FOR
EDUCATIONAL
PURPOSES. IT IS
NOT INTENDED AS
SPECIFIC OR DETAILED LEGAL
ADVICE. ALWAYS
SEEK INDEPENDENT LEGAL COUNSEL FOR ADVICE
ON YOUR UNIQUE
SITUATION.
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 Condo’s re-
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In 2014 the HOA Act was amended to allow
any qualified person to request that both
Board and membership meetings be
held in handicap accessible locations.
The problem with this language is that
it fails to state when the request must
be made—so that it is possible that it
could occur just as the meeting is being convened. It could even occur in
small associations where the meeting is being held in a private home. This seems a
rather odd way of doing business, especially
if the request is posed by a non-member
proxyholder at the last moment. There may
arise a suspicion that the request is being
interposed for purposes of delay rather than
for handicap access. In short, this provision
needs a rewrite.
In 2013 the HOA Act was amended to provide that amendments to the governing documents must be provided to members within
30 days after recording. In 2014 that was
modified to state that only notice of the
amendment is required to be given unless the
content of the amendment changed between
the time it was proposed and the time it was
adopted, in which case the members must
receive an as recorded copy.
There are two problems with this provision as
it now exists. First, there is no remedy stated
for failure to comply with the time requirement. Is the amendment made invalid? Second, exactly how does the content of a proposed amendment get changed between the
time it is proposed and the time it is voted on
and adopted? We know of no process that
permits such a change, but the statute seems
to imply that this is possible. We suggest this
provision needs to be revisited and corrected

or scrapped entirely as creating rights without a corresponding remedy.
Condominium insurance received a needed
fix in 2014 but –surprise — it still
needs another one. Specifically,
Section 718.111(11)(1)(j), Fla. Stat.
was amended to provide:
In the absence of an insurable event,
the association or the unit owners
shall be responsible for the reconstruction,
repair, or replacement, as determined by
the provisions of the declaration or bylaws. (Emphasis supplied)

This language had the effect of referring the
parties back to their governing documents
in situations where a loss was of a type that
was not caused by an insurable event. The
intent was to have the responsibility shared
in the manner that the routine maintenance,
repair and replacement duties are shared.
However, another necessary change to the
next line of the statute was neglected, and
that omission tends to negate that intent of
the change that was made. The next sentence reads:
All property insurance deductibles, uninsured
losses, and other damages in excess of property insurance coverage under the property
insurance policies maintained by the association
are a common expense of the condominium.
(Emphasis supplied)

The words “uninsured losses” should have
been deleted. Otherwise, in the absence of
an insurable event there is an uninsured
loss, and now the two sentences directly
conflict in how that event is handled. This
conflict needs to be addressed by a further
amendment to the statute striking the words
“uninsured losses” from the statute, thus
finally making the two sentences consistent.
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Community Counsel

RECENT CASE SUMMARIES
In St. Croix Lane Trust, et al., vs. St. Croix at Pelican Marsh Condominium Association, Inc., 39 Fla. L. Weekly
D1679b (Fla. 2d DCA, August 8, 2014) Association filed an action to foreclose its lien on a condominium unit for past due
assessments, interest, late fees, costs, and attorneys’ fees. Association obtained a final judgment of foreclosure, and the
unit was scheduled for sale. The unit was subject to a first mortgage, and Association elected not to bid at the sale. St.
Croix Lane Trust was the successful bidder at the sale. On March 13, 2012, the clerk of the court issued and recorded a
certificate of title in favor of the Trust. The Trust purchased the property at auction for $100. Association’s attorney wrote
the Trust a letter demanding payment of $36,584.54. This figure included unpaid quarterly assessments against the unit
for several years, accrued interest, late fees, a substantial balance for a delinquent water bill, costs, and attorneys’ fees.
The Trust did not pay the amount demanded, and Association filed a claim of lien against the unit. The Trust offered to
pay Association $840.00, the full amount of the first quarterly assessment, to settle the matter. The Trust’s attorney sent a
letter to counsel for Association disputing the amounts claimed to be owed, enclosing a check for $840.00, and stating “be
advised and warned, this check is tendered in full and final satisfaction of all claims made against the Trust and the property for the amounts demanded in your May 7, 2012 correspondence.” Association’s attorney accepted the check and negotiated it. However, the attorney responded that he would accept this as a “partial payment” based upon the applicable
statutes and case law. The Trust filed suit to adjudicate whether it was obligated to pay Association the amounts demanded, to discharge the lien, and for attorneys’ fees and costs. The circuit court granted Association’s motion for summary judgment. The trial court found that the Trust was jointly liable for all unpaid assessments and that Association’s acceptance of the partial payment was ineffective to satisfy association’s claims. The appellate court found that the restrictive endorsement acted as an accord and satisfaction in accordance with Section 673.3111, Fla. Stat. The appellate court
further held that the language of Section 718.116(3), Fla. Stat., which applies to payments received “notwithstanding any
restrictive endorsement” does not apply to abrogate the accord and satisfaction provisions of Section 673.3111, Fla. Stat.
Thus, the court reversed the trial court and found that an accord and satisfaction arose, thus terminating the Trust’s liability
for unpaid assessments.

In Bhogaita vs. Altamonte Heights Condominium Association, Inc., ___ Fla. L. Weekly Fed ____, (11th Circuit, August
27, 2014) Owner was awarded $5,000 by a jury, and more than $100,000 in attorneys’ fees, for Association’s alleged violation of the Fair Housing Act. Owner was an air force veteran who suffered from post traumatic stress disorder. Association’s declaration prohibited pets weighing in excess of 25 pounds. Owner obtained a dog which weighed considerably
more than 25 pounds. When Association discovered the existence of the oversized dog, it demanded removal of the dog
from the unit. Owner responded with the first of three letters from his treating psychiatrist, explaining that the dog was an
emotional support animal and that the dog was prescribed to assist Owner in coping with his disability. In a second letter
from the doctor to Association, the doctor wrote that Owner “has a therapeutic relationship with this specific dog, Kane. As
an emotional support animal, Kane serves to ameliorate otherwise difficult to manage day to day psychiatric symptoms” in
Owner. Later, Association sent its first request for additional information. Owner responded with a third letter from his
doctor indicating that Owner suffered from “anxiety related to military trauma.” Owner further responded to Association’s
individual inquiries and explained how his PTSD “affects major life activities” and that the dog assisted Owner relating to
five knee surgeries Owner incurred in his military service. Association sent yet another inquiry letter, this time requesting
information related to Owner’s physical disabilities related to the knee surgeries. When Owner did not respond, Association sent a third demand for additional information and demanded the removal of the dog unless and until Owner responded. Owner filed a fair housing complaint with the Department of Housing and Urban Development (“HUD”). HUD
ruled in favor of Owner and found Association failed to make a reasonable accommodation. Owner filed suit for damages
against Association. After a lengthy jury trial, the jury awarded owner $5,000 in actual damages, as well as $127,512 in
attorneys’ fees. On appeal to the Eleventh Circuit Court of Appeal, the appellate court affirmed. The appellate court found
that Association’s multiple inquiries were tantamount to a refusal to make a reasonable accommodation, and thus Association violated the Fair Housing Act.
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