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Recent
Cases
♦ N. J. Supreme

Court reverses an
earlier 2006
appellate decision, holding that a
community
association is
not a state
actor for
purposes of
the free
speech restrictions
found in the
New Jersey
Constitution.
Since there is
no state action, and the
rules and
covenants
are contractual in nature, they did
not violate
any owner’s
constitutional rights.
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Roll-out of the 2007 Statutory Changes Pt. 2
SB 902 is the “big” community association bill for
2007. It is largely a re-introduction of ideas that
were vetoed by Governor Bush prior to his departure. Among other things, this law,
which became effective on July 1,
2007:
1. changes Section 712.11, Fla. Stat.
and gives voluntary homeowner associations the same rights as mandatory
homeowner associations to use the
provisions of Sections 720.403 - 407,
Fla. Stat. to revive covenants and restrictions that
have lapsed under Chapter 712, Fla. Stat. (The
Marketable Record Title Act - “MRTA”).

5. changes Section 720.302, Fla. Stat. These
changes clarify how Ch. 720 is applied to and
interfaces with HOA corporations created under chapters 607 (for profit) and 617
(nor for profit), as well as better melding
chapter 720 and the regulations now
imposed under Ch 718, Fla. Sta.
6. changes Section 720.303, Fla. Stat.
by:
A. relocating language from subsection
(c)3 to (a) to restore its original meaning;
B. clarifying that any Board meeting at which
special assessments are to be considered
are to be specially noticed to all members.

2. changes Section 718.110(11), Fla. Stat. to
create a procedure for condominium associaC. bringing over from the Condominium Act
tions to avoid lender indifference to solicitations
some of the protection given to asfor consent of lienholders to necessociations in connection with their
sary amendments to condominium
to questionnaires that are
documents that do not materially efS 902 is the answers
received from prospective lenders,
fect the lienholder’s interests. If a
big commu- about which they may or may not
request for consent is sent by certihave relevant information, but upon
fied mail and lienholders do not renity assowhich lenders routinely rely. Howspond to properly sent requests
ciation bill ever, immunity from suit for anwithin sixty (60) days, their consent
for 2007.
swers was not carried over.
shall be deemed given.
3. changes Section 718.114, Fla. Stat. to require
a membership vote to approve leaseholds, memberships and other interests that are acquired by
a condominium more than one year after the condominium is created and clarifies that the existing statutory provisions governing mixed use
(residential and commercial) condominiums are
intended to apply retroactively.
4. changes Section 719.103, Fla. Stat. to create
a definition of an “equity facilities club.” Also,
changes Section 719.507 to expand the legal
requirements for zoning restrictions on cooperatives to include equity facilities club.

D. clarifying information to be contained in
an HOA budget.
E. bringing over from the Condominium Act
the more realistic time frame for preparing
annual financial reports. CPAs need the extra
time at this time of the year.
F. changing Section 720.303, Fla. Stat. to
correct and make consistent two slightly different statements that were passed in 2004.
MORE NEXT MONTH >>>>>>>>>>>>>>>>>
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Community Counsel

RECENT CASE SUMMARIES
Note: This case report is a follow-up to a feature story appearing in our February 2006, edition (Vol. 10, No. 2). At
that time we reported on the decision of the intermediate New Jersey appellate court. That decision was subsequently
appealed and the report below represents a complete reversal of the first decision by the New Jersey Supreme Court.
As we stated in our first report, while a New Jersey case is not precedent in Florida, the Florida Constitution contains almost identical language to the protections of the New Jersey Constitution. Thus, this decision may be a portent of how a Florida court would decide the issues.

In Committee for a Better Twin Rivers vs. Twin Rivers Homeowners Association, Inc. (Supreme Court
of New Jersey, 7/26/2007) several owners joined together and formed a committee for the betterment of Association, which is a residential mixed use community of condominiums, duplexes, townhomes, and single
family homes. Association has more than 10,000 residents, and membership is mandatory, as are payment of
assessments. Association maintains the common areas, including the roads and common lands and facilities.
Association also has the power to adopt rules and regulations governing the use of the community, common
areas and facilities. Committee filed a complaint against Association, the thrust of which was that Association
had effectively assumed the role of a municipality in the lives of its residents and, therefore, Association’s internal rules and regulations should be subject to the free speech and free association clauses of the New Jersey Constitution. In count one of the complaint, Committee sought to invalidate Association’s rules related to
posting of signs. Association adopted a rule permitting only one sign on an owner’s lawn, only one sign in a
window, and no signs on light poles or other natural features throughout the community. The stated purpose
of the rule was to eliminate sign clutter and to preserve the aesthetic value of the community. In count two of
the complaint, Committee sought to change Association’s policy regarding the use of the community room. In
general, the community room was open to residents who wanted to rent the room for events. Association
charged a fee for the use of the community room, and also required an owner to obtain an insurance policy
naming Association as the insured. Committee asserted that Association’s policy denied them equal protection of the laws and unreasonably and unconstitutionally violated their right to access the community room on
a fair and equitable basis. In count three, Committee alleges that they were denied equal access to Association’s monthly newspaper. The newspaper provides residents with news and information that concerns the
community and the editorial committee of the newspaper selects the content of the newspaper. The newspaper is delivered to all residents but not to the general public. Committee sought access to the newspaper and
an injunction prohibiting the board president from using the newspaper “as his own personal political trumpet.” The trial court granted summary judgment for Association on the sign claim and the newspaper claim.
However, the trial court granted partial relief to Committee on the community room access claim. Central to
the trial court’s decision was the determination that Association was not a quasi-municipality and was therefore not subject to the New Jersey Constitution’s free speech and association clauses. The court reasoned
that any impact upon the lives of the residents by Association was the result of a contractual relationship. Ultimately, the New Jersey Supreme Court upheld the trial court’s decision. The Court noted that under federal
law, there must be “state action” to enforce constitutional rights against private entities. The Court noted that
the relationship between Association and its residents is a contractual one, formalized in reasonable covenants that appear in all deeds. The mutual benefit and reciprocal nature of the rules and regulations and
their enforcement is essential to the fundamental nature of the communal living arrangement that the residents enjoy. As such, the Court held that Association’s rules and regulations do not violate the free speech
and right of assembly clauses of the New Jersey Constitution.
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