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THE SOLDIERS’ AND SAILORS’ RELIEF ACT
RECENT
CASES
♦

♦

We give an
overview
of Protections afforded active military personnel.
A prevailing party
bears burden of allocating
fees between
claims
where
some allow recovery of fees
and some

do not.

T HE INFORM ATION GIVEN IS
SU M MARY IN
NATURE, FOR
EDUCATIONAL
PURPOSES. IT IS
NOT INTENDED
AS SPECIFIC OR
D E TAILED L EGAL ADVICE.
ALWAYS SEEK
INDEPENDENT
LEGAL COUNSEL
FOR ADVICE ON
YOUR UNIQUE
SITUATION.

Recently an old federal law has gained modern
relevance. It is the “Soldiers’ and Sailors’ Civil
Relief Act of 1940” (“SSCRA”). Dating back as
early as the civil war, all versions of SSCRA have
been enacted primarily to assist service members of the US military in fulfilling their financial
obligations while deployed in active military service.
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RECENT CASE SUMMARIES
{CONTINUED FROM FIRST SIDE} …. has agreed to the foreclosure by written agreement during his military service. Unless
an association can demonstrate that the member’s military service affects his/her ability to pay, the court may enter a stay and
will more than likely abate the action out of deference to the service member.
Further, SSCRA can be used to stay almost any civil proceeding where the service member is either a plaintiff or defendant.
Given the broad nature of the term “civil proceeding” contained in Section 521, an association can face the application of this
section in covenant enforcement matters and possibly in arbitration matters. Section 521 of SSCRA allows a state or federal
court to stay an action from sixty days after a service member leaves for service and for up to three months following the end of
service. The court, on its own motion, or by motion made by the service member, can invoke the stay. To avoid the stay, a
party must show that military service does not materially affect the member’s ability to participate in the legal proceeding. Although Congress’ intent was to temporarily suspend legal proceedings against service members, the provisions of SSCRA
can be used to abate legal proceedings for a lengthy period of time, especially when the act gives the court discretion in determining the length of the stay. Associations can anticipate stays lasting for six months to a year.
A more routine use of SSCRA is the requirement that a party bringing an action must show that the defendant(s) is/are not in
military service. Often directors are called upon to sign an affidavit of non-military service based on personal knowledge. The
purpose of this affidavit is to comply with SSCRA. In most instances, a default judgment cannot be entered against a party unless an affidavit is filed showing that the defendant is not in military service. However, the failure to file an affdavit does not affect the validity of the judgment until such time as the service member properly shows that he or she was prejudiced by reason
of military service in responding to the action.
As if associations were not already facing enough problems, they now have to deal with SSCRA, at least during the current
war. If you know where Osama bin Laden is hiding, it might help your association to notify the authorities.

In Clipper vs. Bay Oaks Condominium Association, Inc., et al., 27 Fla. L. Weekly D354 (Fla. 2nd DCA 2/8/2002) Clipper
filed suit against Association and two other corporations alleging tortious interference with a business relationship, breach of
fiduciary duty, libel, and slander. Association and the other defendants submitted a joint proposal for settlement to Clipper offering to settle the case for $7,500.00. Clipper rejected the proposal for settlement. The case ultimately went to trial and judgment was entered in favor of Association, which then sought a recovery of attorney fees incurred in the lawsuit based on the
language of the declaration of condominium and the proposal for settlement. The trial court awarded Association its reasonable attorney fees and costs based upon both the proposal for settlement and the declaration of condominium. The Second
District Court of Appeal reversed the trial court and held that Association was not entitled to an award of attorney fees based
upon the settlement proposal due to technical errors in the proposal. The proposal, though submitted jointly by all of the defendants, failed to specify how much each defendant was willing to pay Clipper to settle the respective claims against each defendant. Additionally, the appellate court reversed the fee award to the Association based on the language of the declaration.
The District Court of appeal determined that only one of the four counts of Clipper’s complaint alleged violations of the declaration. The remaining counts of Clipper’s complaint did not allege statutory violations nor violations of the declaration. The appellate court noted that where a party is entitled to fees pursuant to a written agreement, that entitlement extends only to the
counts of the complaint which are based on that agreement. The party claiming fees has the burden of allocating the fees to
the issues on which fees are awarded, or of showing that the issues are so intermingled that allocation is not feasible. In this
case, the Association’s expert witness on attorney fees failed to allocate or apportion the fees attributable to the claims arising
under the declaration. The Court of Appeal noted that apportionment of the fees should have been an easy task because the
portion of the complaint alleging a violation of the declaration was dismissed by the trial court for failure to file a petition for nonbinding arbitration with the Division of Florida Land Sales, Condominiums, and Mobile Homes as required by Florida Law.
Accordingly, the Court of Appeal remanded the case to the trial court for a hearing to determine the fees awardable solely for
the defense of the count alleging violations of the declaration.
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